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I. SELECTED ABBREVIATIONS
Abbreviation

Meaning

CRNI
Commission
EU
ECR
EC Treaty

Competition & Regulation in Network Industries
The European Commission
European Union
European Court Reports
Treaty establishing the European Community [2002] OJ C 325,
24.12.2002, p. 0033–0184
U.S. Federal Energy Regulatory Commission
Court of Justice of the European Union
European Court of Justice
Journal of Energy & Natural Resources Law
Journal of World Energy Law & Business
Oxford University Press
Oxford Institute of Energy Studies
Rocky Mountain Mineral Law Foundation
Consolidated versions of the Treaty on European Union and the
Treaty on the Functioning of the European Union [2012] OJ C
326, 26.10.2012, p. 0001–0390
United States

FERC
CJEU
ECJ
JERL
JWELB
OUP
OIES
RMMLF
TFEU
U.S.

II. INTRODUCTION
The main objective of this paper is to examine the role of
regulation by formal and organizational institutions in
restructuring and development of competitive and secure gas
supply markets. The discussion focuses on relevant experiences
in the U.S. and the EU pertaining to the implementation of
liberalization as a regulatory and market development paradigm.
In this regard, regulation is considered in a facilitative and
instrumental sense by considering the notion that the
effectiveness of the identified institutional and regulatory
framework is best examined in relation to the extent in which the
cardinal policy objectives (such as security of supply,
sustainability, and curtailment of market power of natural
monopolies for the sake of competitiveness) are realized. The
paper discusses the relevant rationale, theories, and principles
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that informed the development of regulation in the context of
restructuring an industry such as gas supply with network-bound
natural monopoly elements and, in most cases, monopsony and
oligopoly features towards more effective competition, open
access and non-discrimination amongst operators in accordance
with the tenets of liberalization and/or deregulation.1
The institutional development of the U.S. gas supply industry
can be categorized into: (i) an era predominated by state
regulation (1889–1937); (ii) the era of increasing federal
regulation (1938–1983); and (iii) the era of restructuring,
deregulation and to a limited extent some re-regulation (1985–
present).2 In this regard, the role of regulation through formal
legal institutions (such as laws, rules, judicial decisions,
regulatory instruments) and organizational institutions (e.g.
1. Supplying gas from producing fields to demand centers requires fixed assets and
facilities like gas processing units and most importantly a network of pipelines and storage
facilities. Consequently, the large economies of scale and natural monopoly feature or
investing in and operating these networks mean that the market is one which is ordinarily
better served (at a lower average cost) by one firm compared to one served by two or more
competing firms. A natural monopoly market is one which experiences decreasing average
costs over its entire range of production, thus the firm can increase its production or sales
at lower average costs than if a new entrant comes into the market to compete. A
“monopsony” is a market situation in which one buyer controls the market (Monopsony,
BLACK’S LAW DICTIONARY (10th ed. 2014)), while an “oligopoly” entails control or
dominance of a market by a few large sellers creating high prices and low output like those
found in a monopoly scenario. It could also be a state of limited competition, in which a
market is shared by a small number of producers and sellers. The natural gas industry in
most jurisdictions traditionally had these features. Modern energy law and policy has
largely evolved in the context of addressing questions as to whether the development and
delivery of the energy resources is best approached with the government granting
monopoly to a single firm or whether a competitive market would be a fairer and more
efficient means. Also noted is that before the advent of internal energy market
liberalization, in the EU, most Member States had national gas supply undertakings with
entrenched rights or control over national gas production, import, transmission and sale.
Leigh Hancher & Adrien de Hauteclocque, Manufacturing the EU Energy Markets 1
(Robert Schuman Center for Advanced Studies, Working Paper No. 2010/01, 2010).
2. Kim Talus, Long-term natural gas contracts and antitrust law in the European
Union and the United States, 4 J. WORLD ENERGY L. & BUS. 260, 290–92 (2011); Joel
Eisen ET AL., ENERGY, ECONOMICS AND THE ENVIRONMENT, CASES AND MATERIALS 545,
549–54 (4th ed. 2015); Christian von Hirschhausen, Infrastructure, Regulation,
Investment and Security of Supply: A Case Study of the Restructured US Natural Gas
Market, 16 UTIL. POLICY 1–10 (2008); The History of Regulation, NATURALGAS.ORG, (Sept.
20, 2013), http://naturalgas.org/regulation/history/ [hereinafter, The History of
Regulation].
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contracts, public agencies, and private corporations) has been
pivotal. In the EU, the controlled implementation of liberalization
and gas supply market integration from the 1990s until now,
while implementing the parallel and sometimes counteracting
energy policy objectives like security of supply and sustainability
(environmental protection and climate change mitigation) also
reveals the facilitative role of regulation.3 This paper does not aim
to compare the U.S. and EU legal systems but rather focuses on
the similar and peculiar experiences in the U.S. and the EU
relating to the restructuring and liberalization of the respective
gas supply markets and the role of regulation in that regard.4
As stated by Joskow and highlighted in this paper, “there is
no inherent conflict between the liberalization of [electricity and]
gas sectors that meet objectives such as security of supply, if the
appropriate market, industry structure, market design, and

3. Tade Oyewunmi, Energy Security and Gas Supply Regulation in the European
Union’s Internal Market, 3 EURO. NETWORKS L. & REG. Q. 187–202 (2015); Kim Talus,
(More than) 10 Years of Antitrust Enforcement in EU Natural Gas Markets, OIL, GAS &
ENERGY L. INTELLIGENCE 1, 38 (Mar. 2012) (noting how post-2000s competition
enforcement has led to legal certainty and decreased efficiency); Hancher & Hauteclocque,
supra note 1, at 1–4; MARTHA M. ROGGENKAMP, RE-REGULATING ENERGY SUPPLY IN THE
NETHERLANDS: A BALANCING ACT BETWEEN ENERGY SECURITY AND ENERGY
LIBERALISATION, in ENERGY SECURITY: MANAGING RISK IN A D YNAMIC LEGAL AND
REGULATORY ENVIRONMENT (Barry Barton et al. eds., 2004) 280, 282–85; see also Nadine
Haase & Hans Bressers, New Market Designs and their Effect on Economic Performance
in EU’s Natural Gas Markets, 11 COMPETITION & REG. IN NETWORK I NDUS. 176, 177, 182–
84 (2010) (describing the regulation-for-competition approach, which entails proactive
regulation to introduce competition into a formerly monopolistic industry); BRONWEN
MORGAN & KAREN YEUNG, AN INTRODUCTION TO LAW AND REGULATION: TEXT AND
MATERIALS, 6–7 (2007) (discussing “why” and “how” to regulate in the light of ‘law and
regulations’ conception as an instrumental umpire or facilitator); BRIAN Z. TAMANAHA,
LAW AS A MEANS TO AN END: THREAT TO THE RULE OF LAW, 4, 7 (2006) (examining the
theoretical framework for instrumental approaches to the law and regulation).
4. Regardless of the recent growing “anti-federalism” and “pro-nationalism”
sentiments across the EU Member States which led to developments such as the U.K.’s
2016 referendum to leave the EU, the economic union is still a highly developed
“supranational” legal system in which Member States are obliged to implement EU law
and more so “energy law and regulation” has evolved into a consolidated part of the EU
legal acquis as will be seen later in this paper. See MORGAN & YEUNG, supra note 3, at
304–33 (contending that the EU is the most highly developed system of supranational law
particularly because of the requirement for Member States to entrench EU laws within a
domestic framework).
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regulatory institutions are developed and implemented.”5 In the
context of the natural gas industry and energy markets generally,
the attainment of “security of supply” involves the legal and
contractual arrangements for safeguarding adequate and timely
investments in essential infrastructure.6 It entails the capacity
of the production, transmission and distribution aspects of the
supply chain to guarantee reliable access to sufficient energy at
reasonable prices.7 As a quintessential dimension of energy
security, the notion of “security of supply” has been central in
socio-economic and industrial growth witnessed in the 21st
century globally. Thus, it remains a major factor in the
attainment of other mainstream energy policy objectives such as
competitiveness and sustainability. 8
The quest for safeguarding the delivery of energy in a
commercial and economic sense is often linked to fears bordering
on the adequacy and efficiency of investments in supply
network(s) and infrastructure by vertically-integrated and
centralized industry versus competitive and decentralized value
chains, due to the network-bound nature of the industry.9 Gas

5. Paul Joskow, Supply Security in Competitive Electricity and Natural Gas
Markets, 1–4, 24 (October 25, 2005), http://economics.mit.edu/files/1183.
6. See id. at 24–25 (arguing that liberalized markets in the U.S. and U.K. have
achieved security of supply through contracts).
7. Oyewunmi, supra note 3. Security of energy supply has also been defined as (i)
the conditions under which a country and its citizens (or at least most of them) and
companies have access to sufficient energy resources at reasonable prices for the
foreseeable future without a serious risk of major disruption; and (ii) the ability of the
energy industry, primarily in electricity and gas, to provide their services throughout the
EU to a high standard and at reasonable cost in a competitive, fully liberalized panEuropean market. BARRY BARTON ET AL., Introduction, in ENERGY SECURITY: MANAGING
RISK IN A DYNAMIC LEGAL AND REGULATORY ENVIRONMENT 5 (Barry Barton et al. eds.,
2004); PETER D. CAMERON, COMPETITION IN ENERGY MARKETS: LAW AND REGULATION IN
THE EUROPEAN UNION, 518 (2nd ed. 2007).
8. European Parliament resolution of 4 March 2013 on the Energy roadmap 2050,
a future with energy, EUR. PARL. DOC. P7_TA(2013)0088 (2013).
9. Efficiency here refers to the prudent governance, use or allocation of scarce
resources. It includes “regulatory efficiency” which should by and large lead to: (i)
productive efficiency, i.e., goods and services are produced in the least costly manner; (ii)
allocative efficiency, i.e., resources are allocated to the production of the goods and
services, e.g., gas and electricity, that are most valued by consumers who are willing and
able to pay for such; and (iii) dynamic efficiency, i.e., encouragement of innovation and
better quality goods and services in the industry as well as appropriate responses to
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production and supply projects are capital intensive and require
substantial ex ante investments.10 The management and
regulation of the industry also entail significant technical knowhow and ex post monitoring and maintenance costs. 11 Thus,
financiers and investors understandably would require
assurances relating to reasonable returns and cost-recovery,
predetermined demand centers, and the efficiency of the
overarching regulatory and institutional framework relating to
pricing and resource allocation.12 The typical long-term duration
and long payback time of energy projects combined with
uncertainties and volatilities relating to commodity pricing and
policies also make these “investor” expectations reasonable.13
Without such investments and assurances of reasonable returns
and profit, the essential infrastructure generally remains
inadequate or becomes increasingly unreliable in supporting the
energy demand and supply needs of society, thereby putting
energy security at risk.14 In the same context, consumers and the
general public in an economic sense also expect to be protected
from the opportunistic tendencies of the vertically intergrated

consumer choices and demands over time.
10. Trefis Team, Q2 2014 Integrated Oil Capital Expenditures, FORBES (Aug. 29,
2014, 8:34 AM), https://www.forbes.com/sites/greatspeculations/2014/08/29/q2-2014integrated-oil-and-gas-round-up-capital-expenditures/#cd24dfa4f175.
11. Nadine Haase, European gas market liberalisation: Are regulatory regimes
moving towards convergence?, OXFORD I NST. ENERGY STUD. (May 2008), at 6; BRANDAN
O’NEIL ET AL., IHS ECON., THE ECONOMIC IMPACT OF CRUDE OIL PIPELINE CONSTRUCTION
AND OPERATION 5 (2016).
12. See CLAUDE DUVAL ET AL., INTERNATIONAL PETROLEUM EXPLORATION AND
EXPLOITATION AGREEMENTS: LEGAL, ECONOMIC AND POLICY ASPECTS 270–71 (2nd ed.
2009) (describing common lender requirements for guaranteed cash flow, proven reserves,
and a stable political regime to mitigate the multitude of risks in petroleum project
financing); Graeme Guthrie, Regulating Infrastructure: The Impact on Risk and
Investment, 49 J. ECON LITERATURE 925, 929, 937, 939 (2006) (highlighting the risks of
price controls and rate of return regulations in gas and electricity industries for investors
and shareholders when firms experience cash flow and operating cost shocks).
13. See MARK J. KAISER & ALLAN G. PULSIPHER, U.S. DEP’T OF THE INTERIOR,
CAPITAL INVESTMENT DECISIONMAKING AND TRENDS: IMPLICATIONS ON PETROLEUM
RESOURCE DEVELOPMENT IN THE U.S. GULF OF MEXICO 4–5 (2006) (describing the
significant risks inherent to oil and gas investments, which justify investor and lender
expectations of high returns).
14. Oyewunmi, supra note 3, at 199–200.
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utilities or operators of natural monopoly networks. 15 In a social
sense, there is also the typical expectation of public protection
from possible externalities such as air and water pollution. Thus,
there is the essential need for an effective institutional setup,16
which provides sufficient incentives to stakeholders towards
making required investment decisions, while policy objectives
like security of supply and sustainability can also be pursued.17
In reality, there are no perfectly efficient markets.18
Moreover, incidents such as: (i) the California energy crisis in
2000–2001 and the Enron collapse (2001) in the U.S.;19 (ii) North
American and European blackouts in 2003; and (iii) the mid to
long term energy adequacy concerns recently witnessed in the
15. Talus, supra note 3, at 6.
16. In this paper, “effectiveness” is the quality and capacity of the legal and
regulatory framework (comprising of laws, regulations, institutions etc.) to be functional
and instrumental to the realization of energy policy (social and/or economic) objectives. To
be effective, a regulatory framework should have qualities such as: (i) legislative mandate;
(ii) accountability and responsiveness of regulatory institutions; (iii) due process and
procedures which are fair, accessible and open; (iv) expertise and specialized knowledge of
the regulatory institutions; and (v) efficiency.
17. See BARRY BARTON ET AL., supra note 7, at 3–10 (highlighting the necessity of
balancing private rights to operate a business and considerations of social and economic
well-being, like security of supply, within a legal framework); Kirsten Westphal,
Institutional change in European natural gas markets and implications for energy security:
Lessons from the German Case, 74 ENERGY POL’Y 35, 35–36 (2014) (using Germany as a
test case for balancing objectives of sustainability, competitiveness, and security).
18. The assumptions of neoclassical economic theories is that in perfectly efficient
and competitive markets: (i) there are many buyers and sellers with no market power or
rent-seeking influence over price and allocation of goods and services (e.g., gas and
electricity); (ii) prices truly reflect supply and demand; (iii) all suppliers and buyers have
equal access to information; (iv) the costs of transactions between buyers and sellers are
extremely low; (v) there are no significant impediments to market access; and (vi)
consumers have many substitutes if the goods or services they wish to buy become too
expensive or low-quality. See David B. Spence, Naive Energy Markets, 92 NOTRE DAME L.
REV. 973–1030 (2016–2017) on why despite the economic logic of competition-based
deregulated markets, the typical energy market scenario may not necessarily fit the
picture of an idealized market in classical economic theories due to the energy supply’s
multidimensional aspects and presence of various socio-political interests involved. In
other words, and to an appropriate extent, ‘regulation’ in a liberalised market context
could be an informed choice.
19. Jacqueline Weaver, Can Energy Markets Be Trusted? The Effect of the Rise and
Fall of Enron on Energy Markets, 4 HOUS. BUS. & TAX L. J. 1, 25–78 (2004) (discussing the
California energy crisis and the Enron collapse); JOEL EISEN ET AL., supra note 2, at 673–
74, 710–11 (also discussing the California energy crisis and the Enron collapse).
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EU’s internal energy market (“IEM”) mainly due to the
counteracting implementation of competitiveness objectives
through liberalization versus sustainability through state and
regulatory interventions gives credence to the argument that
liberalization or economic restructuring of energy supply markets
should not be seen as an end by themselves or an event, but rather
a means to an end.20 The application of such regulatory
paradigms and policies can also be considered as a process for
developing greater regulatory efficiency and effectiveness.21
Thus, it is essential to have responsive and efficient institutions
based on an effective regulatory framework to control the
occurrence
or
implications
of
market
imperfections,
uncertainties, bounded rationality, and opportunism, 22 as well as
rent-seeking behavior of public or private sector operators as the
case may be. It is also worth noting that an efficient institutional
framework or effective combination of ‘specialized governance
structures,’ is essential in addressing the challenges market
failures and the abuse of economic powers which may arise in
energy supply markets as a result of natural monopoly or
oligopoly elements.23
This paper comprises of five parts. Part two discusses the key
features of the typical gas supply value chain. Part three

20. Tade Oyewunmi, Kaisa Huhta, James Kröger, & Piti Eiamchamroonlarp, Legal
and Policy Issues for Capacity Remuneration Mechanisms in the Evolving European
Internal Energy Market, 23 EUR. ENERGY & ENV’T L. REV. 76–88 (2014).
21. Id.
22. Bounded rationality is the notion that in decision making, rationality of
individuals is limited by the information they have, the limitations of their minds, and the
limited amount of time they have to make investment or economic decisions.
23. See Oliver E. Williamson, Transaction-Cost Economics: The Governance of
Contractual Relations, 22 J. L. & ECON. 233, 239 (1979) (defining “specialized governance
structures” as “the institutional matrix within which transactions are negotiated and
executed”); Coby van der Linde et al., The paradigm change in international natural gas
markets and the impact on regulation 9 (Clingendael Int’l Energy Programme, No.
02/2006, 2006) (noting that the standard neo-classical approach to markets justifies state
intervention to fix market imperfections and failures). The objective of regulation through
specialized governance structures is mainly to: (i) protect the interests of the respective
parties and (ii) adapt the relevant relationships (especially in long term contracts which
are also capital intensive) to changing circumstances. Such structures are needed for
services in which natural monopoly features are great such as gas supply and electricity
markets.

(Do Not Delete)

200

3/7/2018 12:08 AM

HOUSTON JOURNAL OF INTERNATIONAL LAW

[Vol. 40:1

identifies and examines relevant notions and principles of gas
supply regulation in an instrumental sense and in the context of
developing competitive and secure gas supply markets. Part four
discusses the key trends and highlights of the U.S. and EU gas
supply markets while portraying the instrumental role of
regulation in the evolution and restructuring of these markets.
Part five concludes the discussion and highlights that it is
essential for institutional capacities and enablers to effectively
deal with the relevant trade-offs between essential and
sometimes counteracting objectives or values in the regulation of
gas supply. The paper also contends that a more pragmatic
approach to the assessment of energy supply regulation will be
needed to adopt concepts such as the ‘instrumental’ effectiveness
of regulation which portrays institutional paradigms like
liberalization and relevant regulatory mechanisms as a means to
an end rather than an end in themselves.
III. THE GAS SUPPLY VALUE CHAIN
As depicted in Figure 1 below, a typical gas supply industry
is comprised of upstream producers that hold a license to explore,
find and produce gas, which is thereon gathered through small
diameter pipelines (gathering lines) from oil and/or gas fields;24
the gas molecules then travel through the processing facilities to
remove water and impurities, compressed to boost its pressure to
enable it to flow into large transmission pipelines (midstream)
owned and operated by gas pipeline firms; and then transported
to storage, distribution or marketing centres (downstream).

24. Silvana Tordo et al., National Oil Companies and Value Creation: Gathering
Pipelines: Frequently Asked Questions 14 (World Bank, Working Paper Volume 1, 2011);
PIPELINE
AND
HAZARDOUS
MATERIALS
SAFETY
ADMINISTRATION,
https://www.phmsa.dot.gov/about/faq (follow “Gathering Pipelines: FAQs” hyperlink) (last
visited Sept. 9, 2017).
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Figure 1: A Typical Gas Commercialization and Energy
Supply Value Chain

Contractual and commercial transactions between (i) gas
producers upstream and midstream pipeline companies; and (ii)
midstream pipeline companies and downstream buyers; are
consolidated following a framework of established laws,
regulations and agreements. Such framework includes a Gas
Sales and Purchase Agreements (“GSPAs”), Gas Transportation
Agreements (“GTAs”), tariffs, rates, etc.25 In addition, the
transmission of gas from the wellhead to the final consumers who
may include gas-based power producers, industrial and
residential consumers as well as supplies via local distribution
networks constitutes a natural monopoly as a result of its large
economies of scale.26 The presence of natural monopoly also
25. See generally, Peter Roberts, GAS SALES AND TRANSPORTATION AGREEMENTS:
PRINCIPLES AND PRACTICE (2nd ed. 2008) (describing how GSPAs (or GSAs), GTAs, tariffs,
and rates structure relationships between players within the natural gas value chain, how
each interacts with the others, and associated challenges for buyers, sellers, and
transporters).
26. See ROBERT BALDWIN, MARTIN CAVE & MARTIN LODGE, UNDERSTANDING
REGULATION: THEORY, STRATEGY, AND PRACTICE 444, 446, 450–51 (2d ed. 2012) (arguing
that a gas distribution network accounts for the majority of costs and that each delivery
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fosters the emergence of vertically integrated gas pipeline and
transmission network companies. 27 Apart from the U.S., such

companies are mostly state-owned or controlled in most other
countries, e.g., the EU Member States. 28
The organization and institutional set-up of gas supply
markets can be classified as centralized or decentralized.29 It is
worth noting however that the actual market structure that
exists in most countries is more or less a hybrid of such
centralized and decentralized archetypes or at best transitioning
towards a decentralized market-led organizational framework.30
In the centralized supply market which has typically been the
norm in most countries apart from the US, the state-owned
vertically integrated utility company, which is often a subsidiary
of the national oil corporation (“NOC”), owns and operates the gas
supply infrastructure. Also, the NOC is established to manage the
State’s commercial interests upstream (production and export).
connection is a relatively small additional expense, giving rise to economies of scale and
natural monopolies because the market is more cheaply served by a single producer).
27. Roman Zyuzev, Gas Market Liberalization as a Key Driver of Change of the
European Gas Market and Its Influence on the Strategies of Major Players 7–8 (May 2008)
(unpublished master’s thesis, Institut Europeen des Hautes Etudes Internationales),
http://www.ie-ei.eu/IE-EI/Ressources/file/memoires/2008/ZYUZEV.pdf (arguing that a
natural monopoly gives a firm increased bargaining power because of the control of gas
transmission networks, allowing the firm with a natural monopoly to merge with
upstream or downstream firms, leading to vertical integration).
28. The vertically integrated utilities were often state-owned or public corporations
with interests upstream (exploration and production), midstream (supply pipelines and
transmission networks) and downstream (sales and retail) of the energy value chain.
Before the era of US-styled economic regulation models in the form of liberalization and
open access to transmission networks was introduced in the U.K. and now gradually in
the EU, most countries established state owned utilities with exclusive or preferential
rights to import or export, supply and distribute electricity and gas; including exclusive
rights to own, operate and use national transmission networks and pipelines. Even though
there were no such state-owned utilities in the US, the vertically-integrated pipeline
companies wielded significant monopsony and monopolistic market power and dominance
that eventually necessitated some structural and economic regulatory reforms in the
1980s and 1990s. Oyewunmi, supra note 3; Howard Rogers & Jonathan Stern, The
Dynamics of a Liberalised European Gas Market: Key Determinants of Hub Prices, and
Roles and Risks of Major Players, OXFORD INST. ENERGY STUD. (Dec. 2014), at 50–68.
29. Donna Peng & Rahmat Poudineh, A Holistic Framework for the Study of
Interdependence between Electricity and Gas Sectors, OXFORD INST. ENERGY STUD. (Nov.
2015), at 13.
30. Id. at 13.
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Such commercial interests are stipulated in upstream contracts
like the Joint Venture/Joint Operating Agreements or Production
Sharing Contracts with other private indigenous or international
oil companies (“IOC”).31
Furthermore, the midstream gas processing and
transmission to downstream distribution networks are largely
owned and operated by the transmission and marketing
subsidiary of the NOC.32 Examples of such a relationship and
organization includes the National Iranian Oil Company and
National Iranian Gas Company, the Egyptian General Petroleum
Corporation and Egyptian Natural Gas Company, as well as the
Nigerian National Petroleum Corporation (“NNPC”) and the
Nigerian Gas Company. 33 Apart from Germany, which had a
framework of contract-based monopolies, most of the gas markets
in EU Member States were largely centralized pre-reform, before
the advent of EU-level liberalization and integration policies as
discussed later.34 Thus, member states had state-owned or
controlled firms that were responsible for imports, transmission,
and distribution of gas. 35 For instance, up until 1986 in the United
Kingdom, the state-owned British Gas held the monopoly for the
31. Tade Oyewunmi, Exploration and Production in Nigeria and Mozambique:
Legal and Contractual Issues, 13 OIL, GAS & ENERGY L. INTELLIGENCE 1, 5 (2015). Kim
Talus, Scott Looper & Steven Otillar, Lex Petrolea and the Internationalization of
Petroleum Agreements: Focus on Host Government Contracts, 5 J. WORLD ENERGY L. &
BUS. 181, 182–83 (2012).
32.
See Miranda Ferrell Wainberg & Michelle Michot Foss, Commercial
Frameworks for National Oil Companies 14–15 (Bureau of Econ. Geology, Jackson School
of Geosciences Working Paper, March 2007) (http://www.beg.utexas.edu/energyecon/Nocs
/CEE%20National_Oil_Company_Mar%2007.pdf) (noting that Pemex, Petrobras, and
PetroChina dominate the midstream oil and gas sectors).
33. Peng & Poudineh, supra note 29, at 13 (treating both midstream and
downstream processing and distribution under the term “downstream”); Tade Oyewunmi,
Regulatory and Policy Issues for Natural Gas Supply to Power Markets: Examining the
Energy Supply Crisis in Nigeria, 15 OIL, GAS & ENERGY L. INTELLIGENCE 1, 3 (2017).
34. Dominique Finon & Catherine Locatelli, The Liberalisation of the European Gas
Market and Its Consequences for Russia 3 (Russ.-European Ctr. for Econ. Policy, UMR
5111, 2002).
35. See Opinion of the Advocate General Ruizjarabo Colomer in Case C-265/08,
Federutility et al. v. Autorità per l’energia elettrica e il gas, 2010 E.C.R. 1-3377, 3387–89
(arguing that Eni, Italy’s state-established oil company, retains a monopoly on gas
imports, most of the transportation network, and is the main wholesaler in Italy—all
vestiges of pre-reform oil companies).
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sale and distribution of natural gas to end-users, controlling the
supply from landfall to the entire industrial and domestic gas
markets. British Gas also added to a number of upstream
investments, which saw its exploration affiliate in the role of a
petroleum producer in the United Kingdom Continental Shelf
(UKCS).36
In France, Law No. 46-628 of 1946 nationalized all activities
of generation, transmission, distribution, import, and export of
electricity and gas.37 These activities were entrusted exclusively
to nationalized undertakings run by public companies
. . .lectricit. . . de France (“EDF”) and Gaz de France (“GDF”).38
While EDF handles imports, exports, and the transmission of
electricity, GDF deals with imports and exports of gas. 39 In the
Netherlands, private producers developed gas fields upstream
under various licenses and joint venture arrangements in which
the State held participating interests. 40 Thus, NV Nederlandse
Gasunie (“Gasunie”), which was owned by the State and the
holders of the Groningen Concession, held a monopoly over the
purchase and transport of gas, gas marketing, conditions and
tariffs of supply, export prices, and purchasing contracts.41
The centralized supply industry is mainly state coordinated,
and arrangements are typically consolidated following the
execution of agreements such as a GSPA and GTA. 42 A GSPA
(which is also referred to as a Gas Sales Agreement in some
36. Calliope Webber, The Evolution of the Gas Industry in the U.K.: A Case Study
Prepared for the International Gas Union’s Gas Market Integration Task Force, INT’L GAS,
198, 198–99 (Apr. 2010).
37. Loi 46-628 du 8 avril 1946 sur la nationalisation de l’èlectricité et du gaz [Law
46-628 of April 4, 1946 on the Nationalization of electricity and gas], JOURNAL OFFICIEL
DE LA RÉPUBLIQUE FRANÇAISE [J.O.], Apr. 9, 1946, p. 2951.
38. Law 46-628 of April 4, 1946 (Fr.).
39. European Commission Press Release 70/97, The Commission, the Court of
Justice Gives Judgment on National Monopolies on the Import and Export of Electricity
and Gas (Oct. 23, 1997).
40. Oyewunmi, supra note 3, at 189.
41. ROGGENKAMP, supra note 3, at 283.
42. See, e.g., Tade Oyewunmi, Examining the Legal and Regulatory Framework for
Domestic Gas Utilization and Power Generation in Nigeria, 7 J. WORLD ENERGY L. & BUS.
538, 556 (describing the coordination of GTAs between Nigerian Gas Company, Gas
Aggregation Company Nigeria (both government-owned) and the Nigeria Electricity
Supply Industry).
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jurisdictions) between the upstream producer(s) and the supply
utility or pipeline network company traditionally aims at
securing the former’s commitment to sell on one hand and the
latter’s commitment to buy designated quantities of gas to be
produced on the other hand, subject to a predetermined pricing
and/or rate-of-return framework.43 In some cases, the purchaser
(i.e., the pipeline network) company could be the end-user of the
gas while in other cases the gas purchased is meant for another
end-user—for instance, for export via LNG facilities/cross-border
pipelines or to power plants, industrial users, and the
downstream market.44 The GTA, on the other hand, is typically
between the pipeline utility company and a downstream buyer
which could be a power generator, industrial user, or local
distribution firm seeking gas for residential users. 45 The aim of
the GTA is to agree on the relevant terms for transporting the gas
molecules such as transportation tariffs and ancillary service
obligations.46
Typically, these arrangements are all expected to be made
before the upstream producers and transmission firms commit to
investing huge sums in gas production, transport, and processing
infrastructure.47 In a traditional supply chain, these agreements
43. Essentially, the GSPA is an agreement for the sale and purchase of natural gas
for delivery into a pipeline network or to large buyers such as a power station, factory or
LNG export liquefaction plant. See Roberts, supra note 25, at 51, 55, 180 (describing how a
GSA secures the commitment to pay and the commitment to buy or deliver gas on the part
of the seller, buyer, and any third-party pipeline owner).
44. See Peter Roberts, GAS SALES AND GAS TRANSPORTATION AGREEMENTS:
PRINCIPLES AND PRACTICE 25 (3d ed. 2011) (noting that GSA provisions will differ for a
buyer depending on whether the buyer has further downstream commitments or is the
end-user).
45. Roberts, supra note 25, at 189–90.
46. Id. at 180, 183.
47. See Simon Currie & Charles Whitney, Pipeline Financing, LEXOLOGY (Mar. 18,
2014), https://www.lexology.com/library/detail.aspx?g=e68526a1-3e40-443d-a74b-1c5200
b2ea6b (highlighting the necessity of the GTA and its various components to mitigate the
risks associated with lending for the creation of an oil or gas pipeline). Financiers and
relevant contracting parties are often unwilling to shoulder the significant capital and
investments required for these projects with long payback periods and high quantity risks
without some reasonably firm long-term commitments and mechanisms such as: (i)
destination clauses limiting the supply of gas to predesignated markets (such clauses are
now considered restrictive and against the tenets of free trade and liberalization in the
EU, therefore prohibited in the EU); (ii) take-or-pay (ToP); (iii) deliver or pay (DoP)
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have a long-term duration with designated sellers and buyers and
transmission service users. International supply arrangements
such as LNG Sales and Purchase Agreements (“SPAs”) also had
similar contracting paradigms as well as provisions such as netback pricing and international oil-price linkages, destination
clauses which meant the gas could only be delivered to predesignated buyers or markets.48

clauses; and (iv) pricing adjustments provisions often linked to international oil prices and
other alternative fuels. A ToP clause obligates a purchaser who fails to take the negotiated
percentage of the quantity of gas committed to the contract to pay for gas even if he has
not received it. It recognizes the interest of the producer seeking to secure guaranteed cash
flow to cover ex ante costs. The arrangements also protect the purchaser by providing for
make-up-rights, by which a buyer who incurs ToP liabilities in one year can recoup those
amounts or part of them by taking more gas than the minimum in future years. The DoP
clause is designed to protect the buyer’s interests in receiving the gas it already contracted
for. It requires the seller that fails to supply negotiated amounts to make compensatory
payments. There is generally the need to provide for periodic price adjustments to reflect
changes in the value of the product over time considering the traditional long-term
duration of the supply contracts. Also, parties try to reconcile the interests of the buyers
and sellers over the long-term duration of the contract. Following policy and regulatory
changes and initiatives like liberalization and deregulation of supply arrangements, the
industry in the US and EU to a lesser extent has moved towards short-term spot-market
orientation, with more flexible supply arrangements and structures. See Ernest E. Smith,
John S. Dzienkowski, Owen L. Anderson, John S. Lowe, Bruce M. Kramer, & Jacqueline
L. Weaver, International Transactions in Natural Gas, in INTERNATIONAL PETROLEUM
TRANSACTIONS 1064–66 (Rocky Mountain Mineral L. Found. 3d ed. 2010) (demonstrating
how spot markets developed in the United States through regulatory interventions,
causing pipelines to become common carriers and unbundle their services to provide
flexibility).
48. Destination clauses and territorial sales restriction clauses in traditional longterm LNG supply contracts were used to prohibit the buyer from reselling the gas into
other countries or other areas than those for which it is intended. As a result, the ‘national’
suppliers could charge different clients different prices at the same delivery point or area.
While such clauses may be permitted in the US where it is determined by regulators that
they have no actual anti-competitive implications, these restrictive clauses are
categorically prohibited in the EU following the development of the anti-competition
regulations and liberalization agenda. They are considered as antithetical to cardinal free
movement and completion policies as well as the development of a functioning, fully
flexible supply market in the EU’s IEM. “In approximately 20 years, the EU approach to
natural gas markets has moved from very much a monopolistic and state controlled system
to a more competitive and liberalized market. The regulatory framework that applies to
natural gas transactions has changed considerably in the last 10 years. The introduction
of third-party access (hereafter TPA) and congestion management as well as unbundling
and the elimination of destination clauses and priority access regimes in the transmission
system have all had a profound impact on the way in which natural gas markets function
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In an energy value chain context, a common argument in
support of adopting a long-term contractual framework for
ensuring “security of demand” and “security of supply” is that
without such arrangements new pipelines and LNG
infrastructure will be infeasible for upstream producers and
suppliers.49 Such producers would ordinarily have to bear
significant ex ante financing costs and volume risks, while firms
buying at the wellhead as midstream suppliers also need to invest
adequately in supply networks and storage facilities as well as
bear commensurate price volatility risks attributable to emerging
short-term contracting patterns.50 Nevertheless, the adoption of
new risk sharing and mitigation contracting tools and market
formations spurred by policies such as liberalization and shortterm hub market pricing in key markets like the U.S. and
Western Europe have shown that such risk perceptions can be
mitigated.51 Such mitigation is without prejudice to the
peculiarities of gas projects requiring long payback periods and
real-time demand and supply balancing considerations in
national energy market contexts.52

and on the role of long-term natural gas contracts.” Talus, supra note 2, at 264.
49. Jonathan Stern & Howard Rogers, The Transition to Hub Based Gas Pricing in
Continental Europe, 41 OXFORD INSTITUTE FOR ENERGY STUDIES 17–18 (Mar. 2011).
50. See Weaver, supra note 19, at 9 (highlighting the new players and risk
management tools available in the US spot market).
51. ANDREI KONOPLYANIK, Energy Security and the Development of International
Energy Markets in ENERGY SECURITY: MANAGING RISK IN A DYNAMIC LEGAL AND
REGULATORY ENVIRONMENT 47, 51–52 (Barry Barton et al. eds., 2004).
52. Zyuzev, supra note 27, at 10. The EU’s internal energy market and the energy
industries in most Member States are still in transition. Notwithstanding the
development of trading hubs mostly in Western Europe and increasing market regional
integration, it is still generally unclear whether the long-term security of demand and
supply paradigms and arrangements would provide more effective risk sharing and
mitigation framework in reality. In the United States, “[t]oday most natural gas is
purchased through contracts on the spot market. These transactions are short term . . .
and are interruptible . . . . The development of spot markets in the physical sales of gas
went hand in hand with the creation of a natural gas futures market on the New York
Mercantile Exchange (NYMEX) which allows buyers and sellers of physical volumes of gas
to hedge their price risks on a clearing house exchange thus reducing their exposure to
price volatility . . . . The array of new financial products created after restructuring can
help large users of natural gas insure their operations against losses from rapid [price]
fluctuations . . . . When tested during the California energy crises of 2000–2001, serious
problems were discovered with linkages between the physical flow of natural gas and these
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The advent of pro-liberalization policies and the evolution of
hub markets such as the Henry Hub in the U.S. and National
Balancing Point (“NBP”) in the U.K. led to the emergence of a
more decentralized gas supply markets. 53 Consequently, a
producer could, for example, execute a purchase and supply
agreement with an end-user downstream and agree on
transportation terms with the pipeline owner/operating firm,
subject to the relevant open access or third party access (“TPA”)
framework.54 As noted by Hirschhausen:
[In the U.S., r]estructuring has had a substantial
impact. Gas production and marketing are completely
deregulated. Consumers may buy directly from
producers, or use marketers as intermediaries. Many
industrial customers and power plants obtain gas
directly from interstate and intrastate pipelines and
only use LDCs for transport services. Financial
market growth has helped to ensure supply security.
The futures market now offers contract periods up to
seven years and is liquid for at least a two- to threeyear period. Henry Hub is an ideal point for physical
delivery, situated at the crossroads of 16 natural gas
pipelines and close to producing fields, LNG
terminals, and storage facilities. 55
Depending on the national gas policy and regulatory
framework, a decentralized archetype involves multiple private
interest-holders and corporate participants engaged in the nonnetwork segments like gas production, import/export, gas storage,
sales, and marketing.56 In the decentralized context, the
transmission and distribution networks are typically owned and
financial markets . . . . The switch to competitive gas markets became possible because so
many new pipelines had been built [and] most market areas had reasonably good access
to more than one pipeline and because pipeline capacity had caught up with demand.
Thus, few pipelines had monopoly positions and there was less need for major new capital
facilities that could be financed only on the basis of long term contracts.” EISEN ET AL.,
supra note 2, at 559–60.
53. See generally Patrick Heather, The Evolution and Functioning of the Traded
Gas Market in Britain, OXFORD INST. ENERGY STUD. (Aug. 2010), at 1–6 (discussing the
history of liberalization of the British gas market).
54. Stern & Rogers, supra note 49, at 33.
55. Hirschhausen, supra note 2, at 4.
56. Peng & Poudineh, supra note 29, at 14.
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operated by regulated monopolies (one national monopoly or
multiple regional monopolies) due to the large economies of scale
features mentioned earlier.57 Such utilities are often referred to
as independent transmission or distribution system operators.
Also, pro-liberalization policies may be adopted for the
introduction of organizational and economic restructuring of
vertically-integrated and monopolistic transmission and
distribution segments of the energy value chain.58 The aim of such
initiatives is to ensure non-discriminatory third party access to
these networks; the operators and network owners are typically
required to provide “unbundled” services which means that the
firm(s) handle its production (if any), transportation, and sales
services separately.59 In this regard, unbundling entails
separating competitive segments like production and
downstream sales from the natural monopoly transmission
segment.60 Thus, entry, pricing, and resource allocation in the
competitive segments are deregulated,61 and where monopoly or
monopsony bottlenecks exist (e.g., in distribution networks), their
owners are mandated to make their assets available to
competitors on non-discriminatory and reasonable terms.62 The
theoretical and underlying rationale for and against the open
access and “unbundling” paradigm will be discussed further in
the next section of this paper.63
In both the centralized and decentralized archetypes, the role
of regulation is pivotal and can be considered as a facilitative
57.
58.
59.
60.

Id.
Haase, supra note 11, at 5–6.
Hirschhausen, supra note 2, at 4.
BALDWIN ET AL., supra note 26, at 456–57; Peng & Poudineh, supra note 29, at

14.
61. See BALDWIN ET AL., supra note 26, at 456–58 (noting that competitive elements
are liberalized and deregulated).
62. Id. at 456–58; 464–69 (postulating that the integration between transmission
and distribution on one hand and generation and retail on the other has distorting effects
on energy markets).
63. Philip Lowe et al., Effective Unbundling of Energy Transmission Networks:
Lessons from the Energy Sector Inquiry, COMPETITION POL. NEWSL. (European
Commission, Brussels, Belg.) (Spring 2007), at 23–34; Hirschhausen, supra note 2, at 3–
4; Christian Growitsch & Marcus Stronzik, Ownership Unbundling of Gas Transmission
Networks – Theoretical Background and Empirical Evidence 1–2, 15 (EWI, Working Paper
No. 11/7, 2012).

(Do Not Delete)

210

3/7/2018 12:08 AM

HOUSTON JOURNAL OF INTERNATIONAL LAW

[Vol. 40:1

means to realizing designated objectives.64 An example of the
decentralized gas supply industry in a national context which has
evolved over the years from a predominantly centralized
structure is the U.K. gas supply market 65 as shown in Figure 3
below. It should be noted that the U.K. gas supply industry is still
largely dominated by six main energy firms, albeit with an
increasing array of private interest holders and operators. 66 The
resort to regulation for competition and liberalization has led to
more
decentralized
and
hub-trading
supply
market
arrangements in the U.S. and U.K. and increasingly more so in
the EU.67 Roberts and Maalouf opine:
No contracts are made in a vacuum: gas [supply and
trade] agreements are affected by changing
regulatory environments . . . . Gas importation tends
to favor the emergence of monopolistic national
markets. The reasons can be found in the costs of
infrastructure, energy security and social policy
concerns . . . . Deregulation involves the intervention
of the regulator.68
Considering the pre-conditions and assumptions of neoclassical economics relating to a perfectly competitive markets,
the ideal liberalized gas supply market should reflect the
scenario in which (i) competitive supplies of gas is available; (ii)
customers can freely choose among suppliers on an arm’s length
willing-to-pay basis; and (iii) the transmission and distribution
systems remain open to competing suppliers on reasonable and
non-discriminatory terms. As mentioned earlier and discussed
64. Peng & Poudineh, supra note 29, at 13–14 (arguing that centralization involves
state ownership to advance national government interests and decentralization involves
legislation to divide the supply chain).
65. Heather, supra note 53, at 1–6.
66.
Who are the “big six” energy companies?, BBC (Mar. 27, 2014),
http://www.bbc.com/news/business-24670741. For example, the U.K.’s National Grid
recently announced an agreement to sell a 61% stake in its U.K. gas distribution business
to a consortium backed by some Australian and Chinese investors. Lauren Fedor et al.,
National Grid to sell 61% of gas business to Sino-Australian Group, FIN. TIMES (Dec. 8,
2016), https://www.ft.com/content/6f421412-bd00-11e6-8b45-b8b81dd5d080?mhq5j=e1.
67. Oyewunmi, supra note 3, at 188, 199–200.
68. Peter Roberts & Ruchdi Maalouf, Contractual Issues in the International Gas
Trade: LNG—the key to the golden age of gas in RESEARCH HANDBOOK ON INT’L ENERGY
LAW 348–49 (2014).
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later, there are no perfect market scenarios in reality, thus
specialized governance structures and institutions become
essential to managing the challenges of market failure and noncompetitiveness that arise. The market liberalization drive in the
US and the UK (1980s-90s) that led to the emergence of a NYMEX
futures market and Henry Hub price making structures in the US
and the National Balancing Point (“NBP”) trading framework in
the UK was facilitatively supported by regulation and relevant
changes made to market organization, pricing and resource
allocation.
For instance, the state-owned pre-reform British Gas in the
UK was a gas supply, sales and distribution monopoly, 69 with
upstream investments and interests. 70 The introduction of
privatization and liberalization policies through law and
regulation led to the current significantly competitive market
structure.71 Following the Gas Act of 1986, BG was initially
privatized, although it was still a vertically integrated
monopoly.72 The Office of Gas Supply (“Ofgas”) was also created
and later merged with the electricity regulator to become the
Office of Gas and Electricity Markets (“Ofgem”), which currently
acts as the regulator for both the gas and electricity industry in
the U.K.73 The central energy policy objectives were to: (i) create
a market for commodity trading in gas and electricity, and (ii)
maintain the necessary infrastructure to be monitored by the
regulator tasked with the responsibility of ensuring nondiscriminatory access and a level playing field for market
operators.74 A 1988 U.K. Monopolies and Mergers Commission
(“MMC”) report on British Gas among other things recommended
further actions in ensuring more effective TPA in the U.K. gas
69. See Heather, supra note 53, at 3 (noting that in 1986 the Gas Act removed
British Gas’s monopoly on large customers, which existed prior to the Gas Act).
70. Id. at 2 (noting that British Gas had a de facto monopsony, buying virtually all
gas produced in Britain).
71. Id.
72. See id., at 3–4 (observing that British Gas continued to be under Monopolies
and Mergers Commission scrutiny after privatization until it was demerged and assets
were unbundled into two companies: one with the upstream assets and one
with the downstream assets).
73. Webber, supra note 36, at 200, 202.
74. Id. at 200.
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supply networks.75 Between 1990 and 1998 several restructuring
exercises relating to British Gas took place and additional
regulatory steps leading to the emergence of a liberalized gas
market.76 When the wholesale and retail markets were
liberalized, price regulation was limited to the natural monopoly
segments of transmission and distribution of gas and electricity
markets.77
Figure 2: Operators and firms in the U.K. gas supply value
chain (as of 2015)

IV. AN INSTRUMENTAL REGULATION PERSPECTIVE TO

75. Secretary of State for Trade and Industry, Monopolies and Mergers Comm’n,
Gas: A report on the matter of the existence or possible existence of a monopoly situation
in relation to the supply in Great Britain of gas through pipes or persons other than tariff
customers (Oct. 1988), at 1.
76. Heather, supra note 53, at 4 (highlighting the demerger of British Gas and the
unbundling of its three main divisions into separate subsidiaries to increase the pace of
competition).
77. See Webber, supra note 36, at 201–02 (describing the effects of changes in the
U.K. gas industry); Aileen McHarg, Evolution and Revolution of British Energy Network
Regulation: From RPI-X to RIIO, in ENERGY NETWORKS AND THE LAW: INNOVATIVE
SOLUTIONS IN CHANGING MARKETS 313 (Martha M. Roggenkamp et al., eds., Oxford Univ.
Press 2012).
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GAS MARKET DEVELOPMENT
In a conceptual sense, “law” and “regulation” can be
considered as mutually supportive elements of a legal and
regulatory framework cycle. In this regard, developments of the
“law” could lead to more or less “regulation” and vice versa about
particular social and economic activity such as gas supply.
According to Black, the definitions of law and regulation could
easily amount to descriptions of one another.78 There have been
some intriguing debates as to whether “law” is so much different
and superior to “regulation” in a functional sense. 79 From the
purview of classical legal positivism, some pundits have argued
that “regulation” is less than “law” to the extent that it is simply
a species of the genre of “law,”80 while others contend that
“regulation” is a part of or an appendage of law and a legal
framework that is instrumentalist in orientation. 81 In the latter
sense, regulation comprises of the mass of technical statutes,
statutory instruments and other secondary and tertiary rules,
quasi-judicial decisions, and regulatory guidelines containing
prescriptive and descriptive standards of social or economic
conduct.82 This paper adopts the conception of law and regulation
in such a functional and instrumental sense. Thus, the process of
regulation includes the enactment of a law (relating to a social or
economic activity) and entails a thorough understanding and
engagement with the intended regulatory activity by specialized
public governance and judicial institutions (including quasijudicial regulatory agencies).83 Such institutions or public
agencies engage in fact-finding (sometimes quasi-judicial),
rulemaking, and law implementation responsibilities. 84

78. Julia Black, Critical Reflections on Regulation, 27 AUSTRALIAN J. LEGAL PHIL.
1, 29–30 (2002).
79. Id. at 31–33.
80. Id.
81. Id. at 33–34.
82. Some also argue that the “law” is simply a wider and more formalized technique
or instrument of social and economic control that may or may not be involved, in the
practice of regulation.
83. Black, supra note 78, at 23–32 (discussing the similarities between regulating
agencies and lawmaking bodies).
84. G. Majone, The Rise of the Regulatory State in Europe, in A READER ON
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As posited by Morgan and Yeung, the theories of regulation
can be classified into: (i) public interest theories; (ii) private
interest theories; and (iii) institutionalist theories.85
Public interest theories of regulation attribute to
legislators (and others responsible for the design and
implementation of regulation) a desire to pursue
collective goals with the aim of promoting the general
welfare of the community. Private interest
theories . . . are skeptical of the . . . ‘public
interestedness’ of legislators and policy-makers,
recognising that regulation often benefits . . . [private
and individual groups] in society, and not always
those it was ostensibly intended to benefit. 86
Institutionalist theories, on the other hand, tend to
emphasize the interdependence of state and non-state actors in
the pursuit of both public and private benefits within regulatory
space.87 These methodological and theoretical classifications
highlight the various and often interrelated propositions about
“why” and “how” regulation emerges, which actors contribute to
its emergence, and typical patterns of interaction between
relevant regulatory institutions within a system or socioeconomic
environment.88 It is noted that an underlying theme in these
classifications of legal and regulatory theory is the
instrumentalist depiction of law and regulation as a facilitating

REGULATION 192, 199 (Robert Baldwin, Colin Scott, and Christopher Hood eds., 1998);
Haase, supra note 11, at 45–46.
85. MORGAN & YEUNG, supra note 3, at 16.
86. Id. at 17.
87. At its simplest, a study of institutions generally offers the conclusions that
institutions structure actions, and perhaps preferences, and are themselves shaped by the
actions of individuals and organizations, for example within an industrial environment
like the energy industry. Julia Black, New Institutionalism and Naturalism in Socio-Legal
Analysis: Institutionalist Approaches to Regulatory Decision Making, 19 LAW & POL’Y 51,
64 (1997); See Pami Aalto, Institutions in European and Asian Energy Markets: A
Methodological Overview, 74 ENERGY POL’Y 4, 13 (2014) (discussing the EU and Asian
energy markets’ need of formal institutions to accomplish market integration); see Kirsten
Westphal, Institutional Change in European Natural Gas Markets and Implications for
Energy Security: Lessons from the German Case, 74 ENERGY POL’Y 35, 42 (2014)
(discussing Germany’s natural gas market’s challenges and need for coordination with EU
Member States even though it is a private organization).
88. MORGAN & YEUNG, supra note 3, at 8.
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umpire amongst relevant institutions and stakeholders within a
regulated space, industry, or socio-economic environment.89
Accordingly, relevant thoughts and notions bordering on the
instrumental and facilitative role of law and regulation as part of
the critical social and economic infrastructure that links the state
to the energy market (gas supply industry in this instance) and
the society will be discussed in this section of the paper.90
An instrumental conception of law and regulation can also
be seen in the postulations of the “economic analysis of law” or
the law and economics school-of-thought. In this regard, actors
and organizations in legal and economic systems are assumed to
be “ . . . rational maximizers of their own satisfaction.”91 The
economic analysis of law school-of-thought essentially relies on
microeconomic theories to explain and sometimes to justify the
principles of torts, contracts, compensation, and other fields of
Anglo-American judge-made law.92 In this regard, theories and
principles such as transaction cost economics (“TCE”),93 costbenefit analyses, and the rational choice theory are applied to
influence the development of law and regulation in relation to an
economic or industrial activity such as gas and energy supply as

89. Id. at 76.
90. The instrumental approaches consider law and regulation ‘as it works’ in a social
or economic context. Law and regulation in this sense are regarded as a means through
which behaviour modifying rules and incentives are introduced into a socio-economic
environment due to some perceived institutional failures, challenges and inefficiencies in
such environment. The central objective(s) of approaching law and regulation in such an
instrumental sense will be to highlight and examine its implications and effectiveness as
an instrument of behavioural (social and economic) control and standard-setting, and more
importantly a means to attaining defined policy objectives and ends.
91. Richard Posner, The Economic Approach to Law, 53 TEX. L. REV. 757, 761
(1975).
92. Richard Posner, Utilitarianism, Economics, and Legal Theory, 8 J. LEGAL STUD.
103, 103 (1979) [hereinafter Utilitarianism]; Posner, supra note 91, at 757; The Stanford
Encyclopaedia of Philosophy (Summer 2015 Ed.); Alessio M. Pacces & Louis
Visscher, Methodology of Law and Economics, in LAW AND METHOD: INTERDISCIPLINARY
RESEARCH INTO LAW 85, 85–86 (Bart van Klink & Sanne Taekema eds., 2011).
93. The organization of transactions, or the relevant “governance structure” guiding
its arrangement affects transaction costs. Oliver E. Williamson, The Economics of
Organization: The Transaction Cost Approach, 87 AM. J. SOC. 548, 568 (1981); MICHAEL
DIETRICH, TRANSACTION COST ECONOMICS AND BEYOND: TOWARD A NEW ECONOMICS OF
THE FIRM 137–38 (2d ed., 2008).
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will be seen in the subsequent part of this paper.94 It is worth
noting that the introduction of competition in the energy supply
industry was part of a trend in mainstream economic thinking
which saw increased faith in the ability of market-based
principles to achieve ‘efficient’ outcomes through competition and
reduced confidence in the capacity of governments to achieve such
efficiency through state-centered regulation.
The “rational choice theory” and the study of rationality in
making choices within the context of limited resources is very
fundamental to the economic analysis of law approach. It
assumes that actors in a market or regulated environment are
rational and therefore seek to maximize the “utility” value of their
preferences.95 For instance, in an energy supply market,
consumer X may prefer to buy gas or electricity from supplier Y
rather than Z because Y offers a more affordable price as well as
more reliable and environmentally friendly service than Z. In this
regard, “affordability” and “environmental friendliness” are
values X deems essential. On the other hand, supplier Y could
prefer to sell gas or electricity to consumers in X’s community due
to its relative proximity, infrastructural security, and cost
constraints.
Furthermore, it may be more efficient to allow a derogation
from a rule mandating non-discriminatory third-party access to a
proposed pipeline network if the cost of enforcing the rule will be
the non-feasibility of building the pipeline which in effect
jeopardizes the security of supply policy objective.96 For instance,
94. See infra Part 4.1.2.
95. See PACCES & VISSCHER, supra note 92, at 86 (describing “Law and economics”
as the application of the rational choice approach to law.
96. In the EU, for example, as will be seen later, several applications are being
considered by the European Commission requesting for derogations from the application
of third party access provisions of the extant regulatory framework. See European
Commission Press Release IP/16/3562, Gas markets: Commission reinforces market
conditions in revised exemption decision on OPAL pipeline (Oct. 28, 2016) (“The OPAL
pipeline connects Nord Stream 1 in Northern Germany with the gas infrastructure in the
Czech Republic. According to EU law, exemptions from the EU gas market rules on third
party access, regulated tariffs and unbundling can be granted – subject to the
Commission’s approval – in order to enable new investments which would not take place
if the standard regulatory provisions were to be applied in full. In 2009, the OPAL pipeline
was fully exempted from third party access and tariff regulation provisions”); see also
Tjarda van der Vijver, Third Party Access Exemption Policy in the EU Gas and Electricity
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as of December 2016, the European Commission (in coordination
with the respective National Regulatory Authorities) had made
15 pipeline decisions, 14 LNG terminals decisions, and one gas
storage facility decision relating to applications to exempt new
major infrastructural investments from extant EU IEM
liberalization directives on TPA, regulated tariffs, and
unbundling.97
The economic analysis of law movement also argues that
the common law or judge-made law operates essentially to
maximize social wealth by facilitating the transfer of goods and
services to those who value them most, while making a
prescriptive claim that law should be oriented towards such
wealth maximizing objectives.98 Thus, there is an underlying
assumption that the legal system is operated by people who are
rational maximizers of their satisfaction and thereby examine in
every context whether law is an efficient means to such

Sectors: Finding the Right Balance between Competition and Investments, in ENERGY
NETWORKS AND THE L: INNOVATIVE SOLUTIONS IN CHANGING MARKETS 343, 345 (Martha
M. Roggenkamp et al., Oxford U. Press 1st ed. 2012) (discussing exempted decisions in the
private gas sector); Katja Yafimava, The OPAL Exemption Decision: Past, Present, and
Future, 2017 OXFORD INST. FOR ENERGY STUD. at 3.
97. For an official list of cases, see generally European Commission, Exemption
Decisions and Pending Notifications of National Exemption Decisions for Gas and
Electricity,
https://ec.europa.eu/energy/sites/ener/files/documents/exemption_decisions2017.pdf (last
visited Mar. 3, 2017); see also European Commission, Regional Policy: Projects Pipelines (last
visited
Sept.
17,
2017), http://ec.europa.eu/regional_policy/en/projects/ (listing a number of pipeline
decisions made by the European Commission); European Commission, Regional Policy:
Projects
LNG
Terminal (last
visited
Sept.
17,
2017), http://ec.europa.eu/regional_policy/en/projects (highlighting European Commission
press releases for LNG terminal decisions); European Commission, State Aid: Commission
Approves Over €750 Million Aid For Gas Pipelines in Poland (July 15,
2015), http://europa.eu/rapid/press-release_IP-15-5403_en.htm (approving a Polish gas
and pipeline project); European Commission, New Gas Storage Facility Will Increase
Energy
Security (Jan.
1,
2013),
http://ec.europa.eu/regional_policy/en/projects/poland/new-gas-storage-facility-willincrease-energy-security (detailing the European Commission’s decision on a gas storage
facility).
98. See Jeanne L. Schroeder, Rationality in Law and Economics, 79 OR. L. REV. 147,
252 (2000) (stating a normative rule of law is better served when founded on theories of
wealth maximization).
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designated ends.99 Richard Posner, for instance, posited that the
common-law method is to allocate responsibilities between people
engaged in interacting activities in such a way as to maximize the
joint value, or minimize the joint cost of the activities.100
Additionally, the economic analysis of law seeks to positively
analyze the implications of the regulatory framework designed to
guide such utility maximizing behavior.101 By and large, such
analysis aims at predicting how market actors will respond to
different legal rules, incentives, and regulatory interventions.102
At a normative level, the analysis leads to recommendation(s) of
more or less legal intervention in the form of incentives, cost
reduction mechanisms (e.g., tax holidays and waivers), price
regulation mechanisms,103 and structural or organizational
reforms, with the aim of correcting any perceived factors that
breed market failure or affect the cost or utility value of market
transactions and decision-making processes.104
Notwithstanding its several criticisms, such law and
economics notions provide significant theoretical basis for the
process of determining whether the law and regulation of
economic organizations and regulated industries are efficient and
instrumental to attaining designated policies and ends.105
Regulation guides choice and decision-making through incentives
or disincentives and costs. It could make it more or less
reasonable, beneficial or costly to engage in or refrain from a
particular economic behavior.106 Thus regulation through the

99. TAMANAHA, supra note 3, at 118; Posner, supra note 92, at 761.
100. RICHARD A. POSNER, ECON. ANALYSIS OF L. 79 (2d ed. 1977).
101. PACCES &VISSCHER, supra note 92, at 89.
102. The positive dimension to the economic analysis of law provides statements of
what the law is, including its implications, objectives and an explanation or prediction of
its consequences. Christine Jolls, Cass R. Sumstein & Richard Thaler, A Behavior
Approach to Law and Economics, 50 STAN. L. REV. 1471, 1476 (1998).
103. See Schroeder, supra note 98, at 151 (describing how law and economics as a
policy science is used by lawmakers to predict how subjects will respond to incentives in
order to advance societal objectives).
104. PACCES &VISSCHER, supra note 92, at 94–95.
105. See TAMANAHA, supra note 3, at 118 (describing economic analysis of law along
with the legal realism notion of using law to achieve an end); The Stanford Encyclopedia
of Philosophy (Summer 2015 Ed.); Utilitarianism, supra note 92, at 776.
106. See MORGAN & YEUNG, supra note 3, at 86 (discussing a shift from traditional
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judicial system, contracts, specialized agencies and other relevant
institutions should be considered effective when they properly
function for the maximization or enhancement of economic and
social wealth or satisfaction;107 especially by those who value
them most or are at least willing to pay for it.108
The critics of the law and economics approach
understandably argued that: (i) maximizing “efficiency” is not the
only or most important objective of regulation, because there are
other equally and in some cases more critical objectives such as
sustainability and security of supply; (ii) determining efficiency
based on willingness-to-pay usually depends on the ability to pay
for the relevant goods and services, as well as the affordability of
the desired behavior, goods, or service.109 Thus, there may be a
problem with ensuring fair distribution of scarce goods and
services; and (iii) the practicality and contestability of underlying
assumptions in economic analysis (e.g., the unrealistic
assumption of perfectly competitive markets), sometimes imply
that findings cannot be applied in real world contexts.110
Furthermore, and without prejudice to the reliance on “efficiency
in wealth maximization” parameters for evaluating regulation, it
has been argued that wealth maximization does not provide any
ethical basis for measuring regulatory actions relating to the
distribution of rights, such as granting the right to more or less
air pollution from designated factories and power plants. 111 Also,
non-economic issues like “justice” cannot be resolved by only
to incentive based regulation).
107. For example, Posner famously claimed that common law courts seek economic
efficiency through their judicial decisions, while other pundits argue that courts,
legislatures and markets are designed to enable people in the society to maximize their
subjectively determined preferences subject to institutional constraints. Jeffrey L. Dunoff
& Joel P. Trachtman, The Law and Economics of Humanitarian Law Violations in
Internal Conflict, 92 AM. J. OF INT’L L. 394, 395 (1999).
108. Rational maximizers seeks to cost-efficiently use the least amount of their
resources (means) to obtain the most amount of satisfaction (ends) as possible. In
maximizing their satisfaction, such rational maximizers are expected to respond to
behavior modifying regulatory incentives.
109. TAMANAHA, supra note 3, at 119, 120.
110. For instance, deciding distributional based only on wealth maximization as the
objective for efficiency assumes certain ex ante distribution patterns that may not exist in
reality. Id. at 20.
111. BALDWIN, supra note 26, at 443–48.
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relying on economic principles of efficiency.112
The TCE proponents posit that the existence of
“transaction costs” depends on three factors: bounded rationality,
opportunism, and asset specificity.113 Following the identification
of these three issues, TCE seeks to specify definite governance
structures that can efficiently manage economic activity in any
situation.114 For instance, with non-specific assets, it is claimed
that “free markets” can efficiently govern resource allocation no
matter how regular the transactions, while litigation or judicial
institutions can help resolve eventual disputes. 115 However, the
assumptions of TCE relating to the possibilities of market-based
resource allocation may be unrealistic or too idealistic,116 while
the central role of “opportunism” may also create logical problems
such as the fact that not all transactions or information
complexities arise due to opportunism of market actors.117
Additionally, while market-based resource allocation paradigms
found in deregulated markets may lead to dynamic efficiency in
terms of market innovativeness and responsiveness to evolving
trends and risks (e.g., by developing schemes to manage pricing
and economic risks),118 real world experiences have shown that
112. Posner, supra note 91, at 77.
113. DIETRICH, supra note 93, at 18 (“Opportunism describes ‘self-interest seeking
with guile’ of market participants, while ‘asset specificity’ refers to the degree to which
human or physical assets are locked into a particular trading relationship via contracts,
and hence the extent to which they have value in alternative activities.” Bounded
rationality on the other hand is noted to imply the cognitive limits of rational actors in
relation to information available relating to goods and services, which may arise due to
complexities or long-term uncertainties or incomplete information. Dietrich points out
that ‘bounded rationality’ is based on two principles, i.e., (a) Individuals, or groups of
individuals, have inevitable limits on their abilities to process or use market information.
Such limits exist because of difficulties in understanding and manipulating the sense data
due to informational complexity; (b) economic actors are inevitably faced with incomplete
information, especially in long-term contractual commercial relationships, i.e.,
informational uncertainty exists. Consequently, it is implausible to identify or predict all
possible states of the world and all relevant cause-effect relationships.)
114. See Williamson, supra note 23, at 247–48 (discussing the different types of
governance structures).
115. Id. at 248.
116. Guido Calabresi, Comment, Transaction Costs, Resource Allocation, and
Liability Rules: A Comment, 11 J. L. & ECON. 67, 70 (1968).
117. See DIETRICH, supra note 93 at 23.
118. See generally Weaver, supra note 19, at 10–11 (noting that the deregulated gas
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such dynamism does not necessarily equal trust-based
accountability requirements which an effective degree of
regulation could provide by curtailing opportunism and rentseeking.119
Another critique of the “rationality” foundation of choices
and decision-making of economic organizations and market actors
is that such concepts may have underplayed the role of factors
like “desire” and “passion” in choice-making.120 Although,
Schroeder agreeably points out that:
Law and economics is a policy science—it seeks to give
advice to legislators, judges or others in power as to
what the law should be in order to achieve certain
societal objectives. As such, it must both identify what
these goals should be (such as pareto optimality or
wealth maximization), and predict how legal and
economic subjects will respond to incentives or
disincentives created by the law. In other words, the
policy scientist seeks to use law to manipulate the
behaviour of the persons who are subject to its power.
There is nothing wrong about this per se—it is the
very nature of legal policy making.121
Notwithstanding the criticisms, it is contended here that
the economic analysis of law approach provides an apt theoretical
and methodological framework in evaluating energy supply
regulation largely because of the economic, social, and networkbound peculiarities of the industry as discussed above.
Furthermore, it is even more apt to the extent that it largely seeks
to explain industrial, transactional, and regulatory behavior in
market and efficiency terms.122
market, in comparison to the regulated electricity market, responded well to the evolution
of competition by “implementing numerous efficiency-enhancing commercial and
technological innovations”).
119. Id. at 88 (exemplifying the implications of the fall of Enron and the need for
regulation in an increasingly deregulated US energy market).
120.
See Schroeder, supra note 98, 157–58 (discussing the deficiency of
utilitarianism views of human nature which account for what people should do but do not
take into account the influence of human desire in those choices).
121. Id. at 151.
122. For instance, following some of Williamson’s arguments, industries with long
asset lives and a high proportion of sunk costs (such as the gas and power supply) typically
need to reduce risk through either vertical-integration or by concluding long term supply
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The instrumentalist conception of regulation from the law
and economics perspective also includes the contention that the
effectiveness of a law’s enforcement is mainly a function of (i) the
cost of enforcement; (ii) the level of fine imposed for a violation
following a successful enforcement action; and (iii) the probability
of detection.123 It is also arguable that the cost of enforcement
should also include the costs of deterrence or behavioral
modification.124 Likewise, an increase in a fine should—all things
being equal—lead to an increase in cost of committing the offense
to the wrong-doer, thus leading to a better level of deterrence or
behavioral modification, and therefore a more efficient level of
enforcement.125 As will be discussed later in this paper, such logic
is also generally considered as applicable in the use of incentivebased regulatory approaches—in
the form of regulatory
instruments
deployed
to
promote
competition,
nondiscriminatory access, or energy efficiency and conservation—by
policymakers and regulatory institutions in encouraging desired
behavioral modifications in relation to energy markets.126 In
developed liberalized gas supply markets like the U.S. or U.K.,
incentive-based regulatory models (though in various hybrid
forms) are now more prevalent compared to the traditional costbased or command and control regulatory approaches.127 The
general rationale for the shift away from traditional paradigms of
regulation is the belief that reliance on incentives, rather than
coersion and sanctions is more efficient and leads to less direct

and capacity contracts. A key argument in this regard is that, in reality, once an
investment is sunk ex ante, the company is tied to the market and reliant on it for returns
on their investment. Incomplete information risks and uncertainty can arise from the
regulator’s decision, after the investment has been made, to renegotiate prices or
expropriate parts of the vertically integrated company.
123. A. Mitchell Polinksy & Steven Shavell, Enforcement Costs and the Optimal
Magnitude and Probability of Fines, 35 J. L. & ECON. 133 (1992).
124. Id. at 140.
125. See PACCES & VISSCHER, supra note 93, at 87–88 (providing an example in
which rational choice theory predicts a decrease in speeding violations if fines for speeding
offenses increase).
126. Oyewunmi, supra note 33, at 7–9.
127. See IEA, Energy Policies of IEA Countries - The United States 2014 Review,
284, 199–201 (IEA Publ’n., 2014) (discussing recommendations for the U.S. government
to prioritize state and local energy efficiency policies and tax incentives).
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interference in market-led pricing.128
A.

Law and regulation as facilitative instruments

In classical legal instrumentalism, the law should not be seen
as merely a system of abstract principles, but as instruments
utilized by individuals and institutions to achieve their purposes
to the extent that the society has a common social purpose and
shared social mores which a well-functioning legal system should
reflect and enhance.129 Roscoe Pound in his “Mechanical
Jurisprudence” opined that:
[A]s a means to an end [Law] must be judged by the
results it achieves and not by the niceties of its
internal structure . . . [w]e do not base institutions on
deduction from assumed principles of human nature;
we acquire them to exhibit practical utility, and we
rest them upon a foundation of policy and established
adaptation to human needs.130
Such pragmatic and sociological disposition to law and
regulation depicts lawyers, jurists, judges, and other regulatory
institutions as social engineers, armed with identified policy and
economic objectives.131 Furthermore, the “legal realists” argue
that: as a means to an end, the law must be seen as it actually
functions in the society or economic sector rather than as an
abstract body of rules, concepts, and principles. 132 Thus, acquiring
information and a better understanding of the realities in which
the law is applied is a prerequisite to improving the functioning
and efficiency of the law as an instrument of social engineering.133
Some scholars have, however, criticized the wholly instrumental
view of the nature of law and regulation. Tamanaha, for instance,
opined that legal instrumentalism endangers the rule of law to

128. Oyewunmi, supra note 33, at 24.
129. TAMANAHA, supra note 3, at 61.
130. Id. at 65; Wilfrid E. Rumble, Jr., Legal Realism, Sociological Jurisprudence
and Mr. Justice Holmes, 26 J. HIST. IDEAS 547, 549 (1965).
131. TAMANAHA, supra note 3, at 65.
132. Id. at 66.
133. See id. (describing how law must be understood and improved only by paying
close attention to the conduct of legal officials and the reactions of members of society as
opposed to seeing it as an abstract of rules).
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the extent that such views portray the law as an empty vessel
devoid of any inherent principle or binding content or integrity,
which makes it a mere “tool” or “mean” to achieve preconceived or
arbitrary “ends.”134 Such views are seemingly true, to the extent
that it could be very difficult to determine precisely what “the . . .
common social purpose and shared social mores” are in the often
complex, multidimensional and heterogeneous societies, markets,
and industrial settings.135 However, it is contended here that laws
and regulation in modern democratic societies are products of
legislation or delegated constitutional authority, which are
usually informed by economic or social policy objectives.136
Therefore, as long as the instrumental application of laws and
regulation to achieve such objectives is in accordance with clearly
laid down rules and procedures and justifiable standards (which
is normally the case), the rule of law should not be endangered.137
However, such views are without prejudice to the fact that in
modern democracies most regulatory developments are
fundamentally a direct or indirect result of one or more interest
groups, lobbyists, and strongly held opinions about relevant
policies.138
According to Tamanaha, most of the legal instrumentalists’
view of law and regulation portrays an underdeveloped notion of
how to identify the social or economic ends which regulation
should achieve.139 He opines that the instrumental understanding
of the law is incomplete without resolving the question of
“ends.”140 Thus, when sharp disagreements occur between
stakeholders regarding what the common “social good” is and, in
addition, the law is perceived as a mere instrument, it could be
co-opted, manipulated and utilized to serve narrow and subjective
ends, rather than to objectively foster social order and fairly

134. Id. at 70–71.
135. Id. at 61.
136. See ANTHONY OGUS, REGULATION: LEGAL FORM AND ECONOMIC THEORY 1
(2004) (discussing how U.S. politicians use regulation as a way in which public agencies
sustain control over social objectives, such as the values of a community).
137. Cf. TAMANAHA, supra note 3.
138. MORGAN & YEUNG, supra note 3, at 48.
139. TAMANAHA , supra note 3, at 72.
140. Id.
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resolve disputes as Hobbes suggested was the role of the law.141
Such arguments seem to find some empirical validity in the
contentions which arose in the early days of energy market
liberalization in the EU relating to the decision on whether
energy—both gas and electricity—supply should be treated as a
“public service” or as primarily a supply of ‘goods,’ and whether
previously state-owned or controlled vertically integrated utilities
should embrace the notions of open access and unbundling and at
what cost(s).142 An example is also seen from the U.S. in the
various legal squabbles between environmentalists and firms
seeking to take advantage of the shale gas production boom to
export gas from the U.S.143 The environmental groups contend
that allowing such exports will directly or indirectly lead to (i) an
increase in the price of gas in the U.S., thereby leading to more
reliance on more carbon-intensive cheaper options like coal and
oil; (ii) further domestic U.S. hydrocarbon exploration and
production, together with its perceived externalities and
environmental costs such as possible ground-water pollution, gas
flaring and venting.144
In July of 2016, the U.S. Court of Appeals for the D.C. Circuit
rejected the claims of such environmental groups that contested
the Federal Energy Regulatory Commission (“FERC”)’s
conditional authorization of the conversion of the Cove Point LNG
facility from an import maritime terminal to a mixed-use, import-

141. Id. at 1–2.
142. See Talus, supra note 3, at 39 (discussing the substantial risk in liberalization
of gas and energy markets of having unintended effects on future investments); see also
Commission’s Press Release, supra note 39 (discussing the court defining electricity as a
public good).
143. Earthreports, Inc., et al. vs. Federal Energy Regulatory Commission, Dominion
Cove Point LNG, 828 F.3d 949 (D.C. Cir. 2016).
144. Id. at 955. See also Ryan Jr. D. Cordell, Sierra Club v. Federal Energy
Regulatory Commission: The D.C. Circuit Upholds FERC’s Regional NEPA Analysis for
Freeport Projects; Punts on Issue of LNG Export Environmental Impacts, 30 TUL. ENVTL.
L.J. 123–36 (2016). In the Sierra Club v. FERC (Freeport) Case, two environmentalist
Groups claimed that the FERC did not adequately consider the indirect environmental
effects of a possible increase in domestic natural gas production which would be induced
by the approved Freeport LNG export Projects as well as the cumulative environmental
impacts of the Freeport Projects in light of other proposed or authorized natural gas export
projects across the country. See also Sierra Club v. FERC, Case No. 16-1329 (D.C. Cir.
Aug. 22, 2017).
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and-export terminal.145 The environmentalists argued that the
FERC failed to consider the indirect environmental impacts that
the Cove Point LNG conversion into a gas export facility might
have, and therefore failed to satisfy its obligations under the
National Environmental Policy Act (“NEPA”) of 1969.146 The
Court held that under NEPA, the FERC is not required to
consider indirect effects of increased natural gas exports through
the Cove Point facility, including climate impacts. 147 Note that in
reviewing a federal agency’s NEPA analysis, the court is required
to ensure that the agency has adequately considered and
disclosed the environmental impact of its actions and that its
decision is not arbitrary or capricious. When an agency’s NEPA
analysis is “fully informed and well considered,” it is ordinarily
entitled to judicial deference. Thus, if the agency can meet this
standard, a reviewing court should not substitute its own policy
judgment for that of the agency. The judicious application of
relevant administrative, energy and environmental law rules
may help the appropriate regulatory agencies and judicial
institutions to effectively mediate between the various and often
countervailing objectives or contentions of various interest groups
and stakeholders in industries such as energy supply.
In highlighting three minimal conditions necessary for the
effectiveness of an instrumental system of law, Tamanaha notes
that (i) legislators must be genuinely oriented towards enacting
laws that are for the common good and public interest; (ii)
government officials must see it as a solemn duty to abide by the
law in good faith, which is not merely satisfied by manipulating
the law and processes to achieve arbitrary objectives; (iii) in
making decisions, judges must find the strongest and most
appropriate legal answer, without succumbing to the power which
allows them to exploit the vagueness of the law for private or
arbitrary ends.148 Such dispositions and approaches do not
derogate from the idea of regulatory instrumentalism, but rather
enable the ability of the relevant institutions to establish the

145.
146.
147.
148.

Id. at 955–56.
Id. at 955.
Id.
TAMANAHA, supra note 3, at 250.
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needed balance between competing values and objectives found in
the complex and multi-dimensional contexts like the energy
supply industry.149
B. Instruments and Mechanisms of Regulation
Morgan and Yeung broadly classify the various instruments
of regulation under the following groupings: command-based,
competition-based, consensus-driven, and communication-based
instruments.150 The traditional command-based instruments are
the promulgated legal rules prohibiting a specified conduct and
supported by coercive sanctions (either civil or criminal in nature)
in case of a violation.151 The main challenges regarding commandbased instruments include haphazard enforcement mechanisms,
relatively higher monitoring and compliance costs, as well as
legislative costs.152 There is also the problem of uncertainties or
lack of reliable information before setting standards and behavior
modifying rules.153 The
general disenchantment with the
highhandedness of traditional regulatory forms such as the
command-based instruments typically
lead to calls
for
deregulation and cutting-back on state intervention. such calls
are also related to calls for other forms of regulation which aims
at encouraging desired behavior by financial or economic
incentives rather than by legal compulsion.154 Such incentives
could be termed as either negative (e.g., conduct is legally

149. See infra Part 4.2.2.
150. MORGAN & YEUNG, supra note 3, at 80.
151. Id.
152. Id at 83–84.
153. Id. at 85; see also Tade Oyewunmi, Examining the Legal and Regulatory
Framework for Domestic Gas Utilization and Power Generation in Nigeria, 7 J. WORLD
ENERGY L. & BUS. 538, 543 (2014) (among other things, discussing the implications of
inefficient penalties and prohibitions in Nigeria following the anti-gas flaring law and
regulation aimed at preventing gas flaring by upstream petroleum producers (including
the state-owned NNPC). The command-based punitive measures were ineffective largely
due to the institutional and organizational structure of the industry, coupled-with the fact
that the producers who had the technical and operational information edge found it more
commercial and prudent to pay the penalties, rather than invest adequately in gas
utilization infrastructure which could have significantly curtailed flaring.
154. ANTHONY OGUS, REGULATION: LEGAL FORM AND ECONOMIC THEORY 245
(2004).
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unconstrained, but if a firm chooses to act in an undesired way it
must pay a charge) or positive (e.g., if a firm chooses to act in a
desired way it is awarded a subsidy).155
Such regulatory techniques are generally referred to as
market instruments or competition-based mechanisms.156 They
are primarily designed to harness the competitive forces or
markets and competitors as a means of regulating social and
economic behavior.157 These economic instruments aim to utilize
market principles to elicit desired behavioral changes, rather
than the threat of legal sanctions. 158 In this context, the law
continues to play a facilitative role by ensuring a stable and
secure institutional framework through which transactions are
effected, despite the primary reliance on market principles and
forces as the means of regulation.159 It is also noted that some
market or competition-based mechanisms still have to rely on
obligations and sanctions created by the commanding threat of
law as a secondary level framework for behavioural modification
and control, especially when it is needed to protect the public and
consumers from rent-seeking and opportunistic private-sector
firms and operators in a free market setting.160 The use of
competition-based instruments is expected to involve relatively
less information and administrative costs for both regulators and
firms while placing greater responsibility for accountability and
self-regulating obligations on regulators.161
The apparent flexibility of market instruments should
incentivize innovation and technological development. It has also
been argued that while the command-based tools may enhance
greater uncertainties as to the apprehension, prosecution, and
level of sanctions, market and economic instruments, on the other
hand, could provide a more definite and predictable level of

155. Id.
156. Robert N. Stavins, Market-Based Environmental Policies, 98–126 RESOURCES
FOR THE FUTURE 1 (1998).
157. Id.
158. Id. at 1–2.
159. Id. at 1.
160. MORGAN AND YEUNG, supra note 3, at 86.
161. Id.
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charges and payments.162 In an economic sense, an efficient
allocation of resources will only occur with the use of marketbased instruments like charges, trading permits, taxes, and
subsidies resulting in payments or behavioral changes which
reflect the actual marginal cost of eliminating unwanted
externalities such as gas flaring by upstream gas producers or
transmission losses in electricity markets.163 Without prejudice to
the economic arguments that underpin market-based
mechanisms, the instrumental effectiveness of schemes like the
“cap” and “trade” market permits under the various climate
change related emissions trading schemes can and has been
questioned.164 Such market-based permits aim to mobilize the
market in curtailing energy supply externalities like gas flaring
and greenhouse gas emissions.165 This writer has previously
argued the following:
[T]he seeming reduction in the rate of flared gas in the
[UKCS] is not the direct result of setting a “cap” or the
trading of greenhouse gas emission allowances or
consent bubbles. It is rather due to a
multidimensional
sequence
of
factors
and
externalities that is wider than the flexible market
control mechanisms which the ETS framework
entails. These mechanisms cannot be adopted
independently to achieve the goals of the instruments
for which they were created, e.g. UNFCCC and Kyoto
Protocol. Clearly, GHG emissions and gas flare
reduction is better attributed to gas market
restructuring, energy supply diversification, gas
reserves depletion, domestic regulatory measures
geared towards maximum economic recovery of gas
162. Id.
163. Tade Oyewunmi, Emissions Trading Scheme and Gas Flaring in the United
Kingdom Continental Shelf: A Comment, INT’L ENERGY L. REV. 193–199 (2011) (arguing
that the United Kingdom’s Emissions Trading Scheme has its roots in the European Union
Emissions Trading Scheme and these are both hinged on the effectiveness of the “cap and
trade system.” The system and the scheme have had their criticisms, especially with
regards to their capacity to actually regulate atmospheric pollution and reduce greenhouse
gas emissions. The article examines the scheme and its system. It concludes that the
scheme cannot be said to be wholly effective).
164. Id. at 198.
165. Id. at 196.
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resources and domestic increase in demand for gas,
etc., rather than the granting of emission allowances
and credits or “consents bubble” in the form of
“caps.”166
Furthermore, in relation to market-based instruments, a
subsidy scheme may also create perverse incentives since firms
can increase externalities in order to attract more subsidies
without necessarily providing more goods or better services.167
Thus, the question arises as to whether market or competitionbased instruments often utilized in liberalized energy markets
can be effective without the influence of the law’s image as a
threat (in the extreme sense) or oversight bearing accountability
mechanism (in an instrumentally and responsive regulation
sense).
In relation to the market-based instruments recently used in
the U.S. to curtail CO2 emissions from hydrocarbons like coal and
gas, Pierce Jr. argues that:
A carbon tax is superior to subsidies for carbon-free
energy sources in two important respects. First, it has
the opposite effect on the budget deficit. While
subsidies increase the deficit, a carbon tax would
decrease the deficit. Second, it is much easier to
design and to implement. To be effective, a carbon tax
need only deter consumption of hydrocarbons.
Consumers are left with complete discretion with
respect to the ways in which they reduce their
consumption of hydrocarbons. For example, by
increasing the efficiency of their use of energy or by
substituting for hydrocarbons some mix of carbon-free
fuels like wind power, solar power, or nuclear
power.168
166. Id.; see also Adam Whitmore, Can Emissions Trading Produce Adequate
Carbon
Prices?,
ENERGY
COLLECTIVE
(Jan.
23,
2017),
https://onclimatechangepolicydotorg.wordpress.com/2017/01/23/can-emissions-tradingproduce-adequate-carbon-prices/ (noting a comparison of carbon tax and emissions trading
pricing); see Brittany Harris, Repeating the Failures of Carbon Trading, 23 PAC. RIM L. &
POL’Y J. 755, 793 (2014) (pointing to the de facto ineffectiveness of the carbon trading
mechanisms as applied in the pacific rim countries).
167. OGUS, supra note 154, at 249.
168. Richard J. Pierce Jr., The Past, Present, and Future of Energy Regulation, 31
UTAH ENVTL. L. REV. 291, 300 (2011) (“We [the US] can achieve some part of our global
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The image of law and regulation as a facilitating umpire is
also explicit in instruments which rely on consensus and
cooperation as a means of controlling or modifying economic and
social behavior.169 These consensus-based instruments often rely
on the law’s capacity to provide a stable institutional framework
in which commercial agreements are guaranteed and secure.170
Such mechanisms often play a pivotal role in an environment like
the energy markets, in which capital intensive ventures are
carried out based on a series of interrelated long-term contracts
and memorandum of understanding amongst various
stakeholders.171 In this regard, the mechanism through which
behavior is regulated, influenced, and constrained primarily
depends on the consent of the participants, trustworthiness, and
ability to self-regulate.172 The consensual basis of these types of
instruments mostly derives their force from the law of contract or
social consensus in which the community, rather than legal
sanctions and coercive institutions, provides the primary
mechanism through which control is exerted, and behavioral
modification is achieved.173 Also, contract-based dispute
resolution provisions are notably common in the capital-intensive
energy industry as a result of its relative time-saving, as well as
relationship and cost saving benefits. Information and
administrative costs in the formulation and interpretation of
standards are also generally lower in this regard when compared
to other regulatory mechanisms.174 However, such consensusbased tools often require a definite and higher level of expertise,

warming mitigation goal by encouraging utilities to switch from coal to gas. At present,
gas is available in abundance at about the same price as coal, and it emits only half as
much CO2 per kWh of electricity produced as coal”).
169. MORGAN & YEUNG, supra note 3, at 92–96.
170. Id. at 95.
171. Tade Oyewunmi, Energy Security and Gas Supply Regulation in the European
Union’s Internal Market, 3 EURO. NETWORKS L. & REG. Q. 187, 202 (2015).
172. MORGAN & YEUNG, supra note 3, at 92–93 (noting that self-regulation has a
greater potential for abuse due to lack of democratic legitimacy, lack of separation of
powers, and a poor record of enforcement; ultimately, the state must trust the industry to
regulate itself).
173. Id. at 92.
174. Id. at 86.
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technical know-how, and trust.175 The administrative costs are
internalized within the regulated activity under a contract-based
mechanism, while taxpayers bear the administrative costs for
independent regulatory agencies.176 It is noted that consensusbased tools may lead to abuse by opportunistic market operators
with power and control over information enough to manipulate a
deregulated market and system where legitimacy, transparency,
and accountability is lacking.177
Communication-based techniques include the use of tools
such as mandatory and voluntary disclosure regimes, public
information campaigns, guidelines and guidance notes,
essentially to persuade and educate the regulated community or
those affected by the regulated activity.178 The key objective here
is to encourage the regulatees to act in line with defined policy
objectives.179 While communication-based techniques appeal to
rational human reasoning in order to cause behavioral change,
the creation of regulatory ‘codes’ and guidelines as a subtle
mechanism of behavioral control and modification seeks to
eliminate undesirable behavior by designing out the possibility of
its occurrence through codification of relevant rules and
principles.180
The aforementioned regulatory instruments are not mutually
exclusive. Modern economies and markets (especially in the
energy industry) typically resort to a hybrid of instruments and
mechanisms as may be necessary, either in the form of what is
regarded as better regulation, smart regulation, responsive
regulation, or enforced self-regulation and risk-based regulation,
etc.181 Each of the instruments have their own peculiar pros and
cons; thus what may be more essential is to ensure that the

175. Id.
176. Id.
177. Id.
178. MORGAN & YEUNG, supra note 3, at 96–105.
179. Id. at 96.
180. Id.
181. See, e.g., John Braithwaite, Responsive Regulation and Developing
Economies, 34 WORLD DEV. 884, 898 (2006) (responsive regulation); Neil Gunningham &
Darren Sinclair, Smart Regulation, in REGULATORY THEORY: FOUNDATIONS AND
APPLICATIONS 133, 133 (Peter Drahos ed., 2017) (smart regulation).
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institutional and regulatory framework through which they are
implemented has legitimacy, efficiency, accountability, and
remains instrumentally effective in achieving set identified policy
objectives.
C. Regulating network-bound industries: energy and gas supply
The introduction of regulatory paradigms such as
liberalization in energy markets, by and large, serves as a means
to an end of fostering competition-based efficiency and wealth
maximizing from ex ante investments, while also promising to
protect consumer welfare and ability to choose between multiple
competing suppliers and service providers rationally.182 Ogus
opines that regulation relating to economic organizations
(involving industrial or non-industrial activities) can be classified
as (i) social regulation and (ii) economic regulation.183 In this
regard, social regulation mainly deals with matters such as
health and safety, environmental protection, and consumer
protection; economic regulation, on the other hand, applies
primarily to industries with monopolistic tendencies such as the
gas and electricity supply industry.184

182. See BALDWIN ET AL., supra note 26, at 456 (noting that liberalization and
unbundling intend to preserve and promote competition where monopoly bottlenecks
exist).
183. OGUS supra note 154, at 4–6.
184. Id. Inefficiencies and market failure trends such as market concentrations,
lack of transparency and non-competitiveness of energy prices and poor resource allocation
typically present in monopolistic or oligopolistic markets is considered as a fundamental
reason for the use of economic regulation mechanisms and approach. Economic regulation
in form of price regulation mechanisms therefore aims to produce a mix of price, output
and profits that approximates what would have been obtainable in a perfectly competitive
market. On the other hand, ‘social regulation’ develops mainly due to: (i)information
asymmetry or inadequacy of information relating to goods and services, thus participants
(contracting parties, buyers and suppliers) in an unregulated market are unable to make
rational choices and develop efficient preferences; and (ii) where there are no information
challenges, market transactions may have spillover effects (or externalities) which
adversely affect individuals who are not involved in the transactions, e.g., air pollution
through gas flaring affect communities hosting oil and gas facilities regardless of whether
the ‘energy’ derived as a result is supplied to such communities. For more discussion on
(i) pricing and allocation of energy resources; and (ii) public governance of energy markets
(especially gas and electricity markets) as central themes in the development of energy
markets law and policy. See EISEN ET AL., supra note 2, at 545–77.
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The earliest forms of energy regulation were largely a
response to the market failures and challenges related to the
opportunistic behaviors and market power accumulation of
monopolies and vertically-integrated utilities.185 The emergence
of
such
utilities in
network-bound
industries like
telecommunications, gas, and electricity led to the development
of competition and antitrust laws as well as the establishment of
public utility agencies and commissions.186 Apart from dealing
with the inclination for market power and its implications,
regulatory agencies or public commissions in the gas supply
sector typically sought to manage market failures and various
challenges arising from the monopolistic nature of the industry
by (among other things) setting tariffs and rates.187 The aim of
such mechanisms of regulation is to achieve the level of efficiency
that would arise in the ideal (perfectly competitive) market
environment by setting rates based on principles like cost-ofservice or rate-of-return and incentive-based regulatory
mechanisms like price-caps, taxes and subsidies.188
The traditional cost-of-service regulation is adopted to enable
the energy utility recover ex ante costs and guarantee
predetermined rate-of-return on capital investments in
infrastructure.189 Following such regulatory mechanism, the
energy utility subjects itself to regulation and ensures that the
rates it charges consumers are reasonable. However, what is
“reasonable” has been subject to varying degrees of judicial
interpretations. For instance, the U.S. Supreme Court once held
that a reasonable rate of return on the public utility’s invested
capital should be “sufficient” to guarantee confidence in the
financial soundness of the utility and “adequate” to safeguard its
credit based on efficient and economical management of its
185.

EISEN ET AL., supra note 2, at 11–19; see also Westphal supra note 17, at 36–

37.
186. EISEN ET AL., supra note 2, at 11–19.
187. Machiel Mulder & Gijsbert Zwart, Market Failures and Government Policies
in Gas Markets 8 (CPB Neth. Bureau for Econ. Pol’y Analysis, No. 143, 2006).
188. EISEN ET AL., supra note 2, at 455–506; see also McHarg, supra note 77, at 313.
189. Mark Jamison, Regulation: Rate of Return, in ENCYCLOPAEDIA OF ENERGY
ENGINEERING AND TECHNOLOGY 1252–57 (Barney Capehart ed., Vol. 3, CRC Press, 2007).
Rate of return regulation combines a company’s costs and allowed rate of return to develop
a revenue requirement.
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resources, as well as the ability to raise required capital to
support its public duty. 190 Also, by applying the “end result” test
for the evaluation of “reasonableness”, it was held in Federal
Power Commission v. Hope Natural Gas Co.191 that a “fair” rate
of return should be sufficient to: (i) maintain the financial
integrity of the utility; (ii) compensate the utility’s investors for
the risk assumed; and (iii) enable the utility to attract needed
capital.192
It can be argued here that while reviewing the applicable
rates ordered by the regulator, the courts are expected to ensure
the instrumental effectiveness of the regulator’s decisions by
considering whether or not the end-result of a rate-making
decision fairly balances the utility’s need for reasonable returns
on investments and the consumers’ interests in not being charged
exploitative rates.193 The application of these principles is also
key in ensuring social and consumer protection related objectives
of energy supply market development, especially since rates and
pricing in supply contracts typically passes through the energy
value chain as “costs” from producers to suppliers and eventually
the consumers.194
Some of the main criticisms of the traditional cost-based, i.e.,
cost-of-service rate regulation approach includes: (i) the excessive
reliance on case by case determinations which are firm-specific
rather than evaluating industry-wide conditions; (ii) it entails an
information intensive and costly process of regulation; (iii) there
is susceptibility to mistakes and incomplete information gaps in
ex ante cost and rates calculations (especially where regulators
lack technical expertise); (iv) regulated rates are sometimes
insensitive to adjustments in ex post fuel costs and other economic

190. Bluefield Water Works & Improvement Co. v. Pub. Serv. Comm’n, 262 U.S.
679, 693 (1923).
191. Fed. Power Comm’n (FPC) v. Hope Nat. Gas Co., 320 U.S. 591, 603 (1944). In
Permian Basin Area Rates Case, 390 U.S. 747, 767 (1968) the Supreme Court held inter
alia that a presumption of validity attaches to each exercise of the FPC’s expertise, and
those who would impugn such decisions have the heavy burden of showing that it is invalid
because it leads to unjust and unreasonable consequences.
192. Fed. Power Comm’n, 320 U.S. at 591.
193. Id.
194. Permian Basin Case, 390 U.S. at 1373–74.
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variables like interest rates and rate of inflation; and (v) there is
the lingering probability of costs exaggeration and information
manipulation by firms in rate determination or evaluation
cases.195
By adopting incentive-based instruments the regulator
essentially aims at achieving its objective(s) through incentives
and minimal interference in the firms’ costs and pricing decisions.
The regulated firm could be rewarded or incentivized for energy
conservation, innovation and efficiency gains.196 The price-cap
regulation approach is essentially designed to enable regulators
to counteract the effects of inflation and save the regulatory costs
associated with calculating revenue requirements, by setting a
limit to the charges utilities can pass on to certain consumers. It
allows utilities to make their own decisions without the
interference or oversight associated with the traditional costbased regulation. As will be seen in the next section of this paper
relating to the U.S. gas supply industry restructuring, the
negative implications and public pressure arising from inaccurate
fixing of price caps and the consequent excess profiting by firms
have often made regulators fall back on cost-based regulation in
several jurisdictions. Also, if firms are making too little profit due
to actual market dynamics and mitigating unforeseen events,
they may pressure the regulators to increase the price caps.197
Furthermore, a price cap is said to limit the retail or wholesale
price which a supplier can charge. 198 The price cap fix is often
designed to automatically change over time in line with a formula
that incorporates expected future changes; for example, as a
result of inflation in costs and productivity.199 Thus, changes in
regulated prices are not exactly a reflection of actual changes in
a firm’s costs or profits in reality.
In developed energy markets such as the U.S., there seem to
be significant deference to arrangements and pricing determined
on an arms-length basis by contracting parties as representing a
195. EISEN ET AL., supra note 2, at 500.
196. Oyewunmi, supra note 33, at 7–8; see McHarg, supra note 77, at 317 (describing
the incentive-based U.K. price cap regulation).
197. Jamison, supra note 189, at 11.
198. Id. at 3.
199. Id. at 6.
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fair bargain and resource allocation.200 Such assumptions will
however not be defensible if it can be established that such a
bargain is ab initio defective or found to be unjust, unreasonable,
or discriminatory by the courts or quasi-judicial institution.201
Clearly, there are information and cost challenges relating to
monitoring the implications of prescribing price caps ex ante. The
long-term duration of energy projects implies that technological
change and other unforeseen events (e.g., change of law and
government) which often occur during the lifespan of the project
may exacerbate the risk of non-recovery of capital related costs or
the “stranded costs” challenge for utility investors.202
A vertically-integrated firm with control over information and
market power could opportunistically seek to achieve a rate-ofreturn which is higher than actual costs of capital invested. Such
a firm could also overinvest in “capital” leading to a rate base
(representing the capital invested in plants and other assets) and
rate-of-return greater than the actual cost of capital used. In
discussing the economic rationale and motives that typically
inform the regulation related investment behaviour of both
vertically-integrated and unbundled suppliers Hirschhausen
opines that:
Vertically bundled [i.e. integrated] network
companies that own, for example, the infrastructure
plus a trading activity have fewer incentives to invest
in infrastructure expansion than an unbundled
infrastructure network operator. The reason is that
the integrated provider has exactly what it needs to
bring its products to market. Other things being
equal, network expansion and letting out to a third
party would weaken the integrated provider’s position
downstream, and thus decrease its overall profit. By
contrast, a network-only company has an incentive to
expand its capacity once the demand exists, because
every molecule, electron, m3 or bit transported

200. EISEN ET AL., supra note 2, at 521 (explaining that in some cases, the
contracting parties agree to be subject to FERC rates and pricing regulation).
201. Id.
202. Oyewunmi, supra note 33, at 8.
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increases its profits.203
In market-based and industrial contexts, the calculation of
each variable in the adopted regulatory mechanisms typically
requires difficult economic and policy judgments. 204 Such
decisions and judgments are expectedly based on economic and
technical assumptions, as well as real-time efficient information
sharing between the regulators, the regulated, and consumers.205
The regulator in this regard acts as an umpire and must strike
an effective balance in addressing a range of social, economic, and
financial considerations.
1. Economic regulation and liberalization in gas supply
markets
Competition and antitrust law(s) are often developed to
address the challenges of monopoly and market power
developments in industrial environments, especially industries
susceptible to natural monopoly and large economies of scale. For
instance, the U.S. Federal Energy Regulatory Commission
(FERC) notably applied the “essentials facilities doctrine” in its
regulatory decisions and orders to enhance competition and
market-based resource allocation in the 1980s. 206 Likewise, the
models of economic regulation such as cost or incentive based
regulation are deployed to address the consequential market
failure challenges and inefficiencies relating to pricing, resource
allocation and public governance often traceable to the natural

203. Hirschausen, supra note 2, at 3.
204. EISEN ET AL., supra note 2, at 460 (explaining that the regulators as umpires
have to consider the following interest groups and stakeholders- (a) utilities and investors
requiring sufficient revenue to keep the assets operational; (b) consumers seeking the
lowest possible rates; (b) environmental groups seeking to increase rates to discourage
wasteful or harmful energy use; (c) regulators themselves may intend to force the utilities
to adopt more energy conservation systems; (d) public interests groups and consumer
groups seeking various public protections).
205. See GUNNINGHAM & SINCLAIR, supra note 181, at 138, 141 (arguing that
contemporary models of regulation will entail varied information-based strategies).
206. David M. Podell, The Evolution of the Essential Facilities Doctrine and Its
Application to the Deregulation of the Natural Gas Industry, 24 TULSA L. REV. 605, 613
(2013); Richard J. Pierce, Jr., The Antitrust Implications of Energy Restructuring, 12 NAT.
RESOURCES ENV’T 269, 269 (1998).
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monopoly elements of the gas and energy supply industry.207 As
discussed in relation to the centralized gas supply industry, the
traditional organizational structures entail the bundling together
of potentially competitive segments such as upstream interests
and the downstream gas sales and marketing with the natural
monopolistic segment and network-bound transportation in an
operating utility or corporation often subject to state control or
ownership.208
The application of the same model of price regulation on the
bundled or vertically integrated firm regardless of the peculiar
features of each segment of the value chain have, in most cases,
led to inefficiencies and adverse effects on resource allocation and
investment decisions by utilities. 209 Such effects could also
threaten security of supply and competitiveness as highlighted in
the U.S. industry restructuring later in this paper. Note that
multiple upstream operators compete for licenses or concessions
and are subject to different cost and market outlook compared to
network-bound pipeline transport and supply ventures.210 Thus,
it is essential for regulatory and policy making decisions to take
due cognizance of these peculiarities. As pointed out by Pierce,
Jr., “[u]nlike transportation of gas, production of gas is not a
natural monopoly. It is an activity characterized by low economies
of scale and low barriers to entry. [Several] firms compete to
produce gas and to make wellhead sales . . . . [I]ndeed, producers
were among the victims of interstate pipelines—pipelines used
their monopsony power in the producing fields to depress the
wellhead price of gas, just as they used their monopoly power to
sell gas to LDCs at excessive prices . . . .”211

207. MORGAN & YEUNG, supra note 3, at 8; EISEN ET AL., supra note 2, at 456.
208. Peng & Poudineh, supra note 29, at 13.
209. See Paul L. Joskow, Regulation of Natural Monopolies 34, 54, 56 (Center for
Energy and Environmental Policy Research, Working Paper 05-008, 2007) (arguing from
a theoretical perspective that regulating natural monopolies with traditional forms of
regulation can lead to inefficiencies and ultimately be counterproductive).
210. See Peng & Poudineh, supra note 29, at 14 (comparing the competitive
upstream segment, which responds to price signals, and the regulated monopolies in the
midstream segment, which do not bear the same price risks).
211. Pierce, Jr., supra note 207, at 54 (explaining that the same scenario also
applies in relation to the transmission of electricity vis-à-vis generation and sales. In the
Federutility Case, supra note 35, the Advocate General in his opinion to the ECJ remarked
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In most jurisdictions, these vertically integrated utilities and
firms were state-owned or controlled and subject to the same rate
regulation or public service approaches (i.e., traditional costbased mechanisms) to the extent that they were also considered
as providing a public service rather than engaging in the supply
of commodities or “goods.”212 The underlying assumption in
support of unbundling such utilities is that vertically-integrated
monopolies and oligopolies will possibly charge unreasonable
prices and discriminate against consumers because of their
significant market power and control.213 On the other hand,
mainstream TCE pundits argue that vertically-integrated
utilities can be efficient in the sense that it can lead to effective
internalization of transaction costs which would otherwise be
incurred by contracting in an open market. 214 In this regard, the
high transaction costs created by the uncertainties of open
markets can be efficiently internalized in a capital-intensive
industry by vertical integration in which the firm builds, owns,
and manages its production and distribution infrastructure and
enters into long-term contracts.215 In a similar vein, Eisen et al.,
opine that, from an economic perspective, it is not explicitly clear
that unbundling leads to more efficiency compared to vertical
integration.216 This is perhaps why, in the EU, there was an
initial strong opposition to full ownership unbundling, a

that: following the development of the European welfare state ideologies and the setting
apart of certain aspects of the economy of states from the free market philosophy,
enshrined in the time-honored continental legal concept of service public – state
intervention in some sectors [gas and electricity] was intensified, monopolies were created
and regulation was increased. See the Opinion of Advocate General Ruiz-Jarabo Colomer
delivered on 20 October 2009).
212. Federutility, 2010 E.C.R. I-3377.
213. See, e.g., Webber, supra note 36, at 201 (highlighting that the goal of British
liberalization and unbundling was to “drive down costs . . . and provide the corresponding
benefits to end-consumers”); Oyewunmi, supra note 33, at 2 (noting that one of the primary
goals of liberalization and restructuring is to protect end-users).
214. PAUL L. JOSKOW, Vertical Integration in ISSUES IN COMPETITION L. 273 (ABA
Book Publishing 2008).
215. See generally Paul L. Joskow, Vertical Integration and Long-term Contracts:
The Case of Coal-burning Electric Generating Plants, 1 J. L. ECON. & ORG. 33, 80 (1985).
216. EISEN ET AL., supra note 2, at 558 (containing, for example, that despite the
implementation and enforcement of the unbundling policy, the FERC still struggles to
control the marketing affiliates of unbundled pipeline companies).
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considerable number of requests for exemptions from third party
access rules, and preferences for traditional long-term contracts
by some operators, even though the several member states are
now increasingly applying pro-liberalization policies as required
by the EU legal acquis. 217
It is noted here that the modern and pro-liberalization
approach to economic regulation for gas market competitiveness
typically involves the following restructuring initiatives:

(i)

(ii)
(iii)

(iv)

breaking-up or unbundling vertically-integrated entities
by separating and distinguishing their potentially
competitive segments (i.e., upstream, marketing and
trading) from the monopolistic (i.e., transmission and
distribution networks);
ensuring entry into the competitive activities is
deregulated;
implementing an open access or TPA framework where
there are monopoly bottlenecks (e.g., in transmission and
distribution networks) by ensuring reasonably priced and
non-discriminatory access to networks. Network owners
should be incentivized to make their assets available to
other suppliers via efficiently negotiated or regulated
agreements; and
enabling a regulator to responsively decide what model of
regulation will be applied to the different unbundled
segments, e.g., incentive-based models or traditional costbased/rate of return model or an effective hybrid.218

Thus, economic regulation is applied to, among other things,
mandate TPA to pipelines or transmission networks and
unbundling—functional, legal, or full ownership—of verticallyintegrated firms. Negotiated or regulated TPA is regarded as an
essential tool in administering competition and competitiveness
in an industry that is naturally disposed to monopoly, oligopoly,
and market foreclosures.219 The TPA framework is primarily a
217. ANGUS JOHNSTON & GUY B LOCK, EU ENERGY LAW 37 (Oxford U. Press 2013).
218. See BALDWIN ET AL., supra note 26, at 443–44, 446; Hirschhausen, supra note
2, at 2 (explaining how unbundling and vertically integrated firms operate and impact the
markets).
219. Oyewunmi supra note 2, at 191; Stern & Rogers, supra note 49, at 8, 21
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legal norm that requires network owners and operators to allow
third parties and potential competitors to have access to their
networks.220 It is adopted to enable gas producers’ access to
pipeline networks in the gas market, while power generators can
access transmission networks in the electricity market,
respectively, in order to ship their gas or electrons to the buyer
who is willing to pay and offers the best price.221 In Citiworks AG
(2008), the European Court of Justice (“ECJ”) held that the TPA
to transmission and distribution systems is fundamental to the
liberalization agenda of the EU’s IEM.222 Furthermore, it was
held that the aim of ensuring the functionality of competition in
network-bound sectors implies that non-discriminatory,
transparent, and fairly priced network access should be
guaranteed.223
V. THE REGULATION AND DEVELOPMENT OF GAS
SUPPLY MARKETS IN THE U.S. AND EU
A. The role of regulation in restructuring the U.S. gas supply
industry
The U.S. natural gas industry plays an essential role in
meeting energy demand in the U.S., even in a potential future
low-carbon economy scenario.224 The U.S. IEA 2014 Review notes
that, in 2012, the United States was the world’s largest consumer
(explaining the benefits of TPAs and the downsides to poorly run or lack of TPAs).
220. Id.
221. JOHN GULLIVER & DONALD N. ZILLMAN, CONTEMPORARY UNITED STATES
ENERGY REGULATION 121 (Barry Barton et al. eds., 2006).
222. See Case C-439/06, Citiworks AG, 2008 E.C.R. 1-3913.
223. Id.
224. See INT’L. ENERGY AGENCY, ENERGY POLICIES OF IEA COUNTRIES: THE UNITED
STATES 2014 REVIEW, 200–01 (2014) [hereinafter THE UNITED STATES 2014 REVIEW]
(explaining that gas consumption in electricity and heat production has increased by
53.9% from 2002 to 2012, with its share increasing from 27.6% of the total in 2002 to 38.2%
in 2012. Natural gas accounts for 27% of all electricity produced in the United States at
present, up from 17.7% in 2002. Since 2008, demand from the industry sector has been
growing owed to the rise in shale gas production, increasing by 6.1% in 2009–12.
Consumption by households and services (including agriculture, forestry and fishing) has
declined each year since 2007. The industry sector is the second-largest consumer of gas
in the United States, at 19.4% of total supply, followed by households at 16.2% and
commercial and public services at 11.3%).
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and producer of natural gas. 225 Despite the general decline in the
share of gas in the total primary energy supply (“TPES”) mix
since the 1970s, technological advances and relative costefficiency in shale gas production within the past decade led to a
revolutionary change in fortune for the industry.226 Thus,
estimated proven gas reserves increased by almost three-quarters
since 2000; up to 9.1 trillion cubic metres (or 323 trillion cubic
feet) by the end of 2012 (i.e., an equivalent of more than 100 years
of production at 2012 consumption rates).227 Natural gas
production is projected to continue to increase over the period to
2040.228
The natural gas pipeline network is a highly integrated
transmission and distribution grid comprising of interstate and
intrastate networks.229 With approximately two hundred and ten
natural gas pipeline systems covering over 305,000 miles, gas is
transported to and from nearly any location in the lower fortyeight states.230 The vast infrastructure developed following
several years of conceiving, implementing, and resolving legal
and contractual disputes bordering on finding the most effective
and efficient approach to regulation, restructuring, and
deregulation. Currently, the U.S. natural gas market can be
described as dynamic and highly competitive, with very active
hub-trading spots and futures markets such as the Henry Hub.231
Additionally, there is a significant level of private ownership and
operating companies with limited degree of vertical integration.
Production, transmission, and distribution are typically carried
out by distinct entities—few firms have some form of upstream
and downstream integration and few large downstream gas
distributors own transmission pipelines. 232 The IEA’s U.S. 2014
review points out that gas distribution systems are both publicly-

225.
226.
227.
228.
229.
230.
231.
232.

Id. at 199.
Id. at 9–10.
Id.
Id.
THE UNITED STATES 2014 REVIEW, supra note 224, at 215.
Id.
Id. at 207.
Id.
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owned and investor-owned.233 Also, the FERC is responsible for
the regulation of the interstate gas industry—including LNG
import and export terminals—while the economic regulation of
intrastate gas undertakings is carried out by various state
regulatory commissions.234
The restructuring of the U.S. gas supply industry towards
deregulation and liberalization between the 1980s to 1990s led to
the unbundling of previously vertically-integrated interstate
pipeline transmission companies. 235 Before then, these
midstream pipeline companies: (i) bought gas from several
upstream producers and sold directly to end-users through longterm arrangements at relatively regulated prices, with take-orpay obligations; (ii) owned all the gas midstream and conveyed in
transmission pipeline; and (iii) were subject to conventional costbased rate-of-return “public utility” model of regulation and
monopoly controls.236 The restructuring efforts led to the
evolution of an open-access and competition-based market model
in which TPA is generally guaranteed, as well as the development
of gas trading hubs, financial, and risk management tools created
in response to market forces.237
1. The rise of federal regulation in gas and energy
supply
Before the advent of federal regulation of gas supply in the
U.S., most of the pipeline networks and operations were primarily
intrastate and restricted to local distribution areas. 238 However,
as a result of the increasing use of long-distance interstate
pipeline networks, the United States Supreme Court decided to
make such arrangements a question of “interstate commerce”

233. Id.
234. THE UNITED STATES 2014 REVIEW, supra note 224, at 207.
235. The History of Regulation, supra note 2.
236.
Id. (showing how early oil and gas regulation was created first by
municipalities and then by public corporations created by the states); JOEL EISEN ET AL,
supra note 2, at 544.
237. EISEN ET AL., supra note 2, at 544, 546; Kim Talus, United States Natural Gas
Markets, Contracts and Risks: What Lessons for the European Union and Asia-Pacific
Natural Gas Markets?, 74 ENERGY POL’Y 28–34 (2014).
238. The History of Regulation, supra note 2.
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which could not be regulated by the individual states. 239 Thus, the
enactment of the Natural Gas Act of 1938 (“NGA”) signifies the
beginning of direct federal regulation of gas supply markets in the
U.S. The NGA gave broad powers to the Federal Power
Commission (“FPC”) which is the predecessor of the extant
FERC.240 It also provided for “just and reasonable” cost-based
pricing and rates for natural-gas companies which were defined
as “a person engaged in the transportation of natural gas in
interstate commerce, or the sale in interstate commerce of such gas
for resale.”241 The NGA essentially allowed pipeline companies to
keep their monopoly over gas sales and transportation via
interstate pipelines seemingly to the detriment of producers and
local distribution companies.
Following the controversial 1954 decision of the U.S. Supreme
Court in Phillips Petroleum Co. v. Wisconsin, the FPC’s natural
gas market regulatory powers were extended to cover price
regulation for gas sold by independent upstream producers at the
wellhead to interstate pipelines.242 The adoption of a traditional
public utility and cost-of-service model in the regulation of gas
pipeline networks under the NGA and the 1954 decision of the
Supreme Court was widely perceived as antithetical to the
development of a competitive and efficient natural gas supply
market in the U.S..243

239. Article, Natural Gas Regulation and Market Disorder, 18 TULSA L.J. 619, 628
(1983); Barrett v. Kan. Nat’l Gas Co., 265 U.S. 298, 307, 309–10 (1924) (finding that the
business of piping natural gas from one state to another and selling it not to consumers,
but to independent distributing companies, which sell it locally to the consumers, is
interstate commerce free from state interference and that state-level regulation of the
rates chargeable in such interstate business violated the interstate commerce clause of
the U.S. Constitution, even in the absence of any regulation of it by Congress); Pa. Gas Co.
v. Pub. Serv. Comm’n, 252 U.S. 23, 31 (1920) (holding that the regulation of rates
chargeable did not violate the interstate commerce clause because gas was supplied
directly to consumers).
240. The History of Regulation, supra note 2.
241. Id.; Natural Gas Act, ch. 556, 52 Stat. 821, (codified as amended at 15 U.S.C.
§ 717(a) (2005)).
242. See “Phillips Case”: Supreme Court Decision Giving EPC Jurisdiction Over
Wellhead Prices (1954), U.S. ENERGY INFO. ADMIN. (Jan. 30, 2009),
https://www.eia.gov/oil_gas/natural_gas/analysis_publications/ngmajorleg/phillips.html;
The History of Regulation, supra note 2.
243. “Phillips Case,” supra note 242; Natural Gas Regulation and Market Disorder,
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The Supreme Court’s decision in Phillips Petroleum Co.
essentially meant that the FPC was empowered to regulate the
prices at which producers sold natural gas to interstate gas
pipeline companies at the wellhead and prices at which interstate
pipeline companies resold their gas midstream and
downstream.244 Furthermore, the decision also meant that
natural gas producers who sold natural gas into interstate
pipelines fell under the classification of “natural gas companies”
in the NGA, and were subject to the same model of economic
regulation and oversight as interstate pipelines. 245 An implication
of such a decision was that the traditional “cost-of-service” rate
regulation model would apply to multiple upstream producers
and monopolistic interstate pipeline firms. 246 Such producers and
firms were expected to charge prices high enough to cover the
actual costs, plus a “fair” and “reasonable” return on investments
as well as profit.247 Apart from the economic anomaly created in
applying such cost-based—rather than market-based—price
regulation model on an inherently competitive segment like
upstream gas production, the decision also placed considerable
administrative, information-gathering, and monitoring costs on
the FPC.248 On its implication for pipeline network operators, the
author of “Natural Gas Regulation and Market Disorder”
supra note 239, at 632; The History of Regulation, supra note 2.
244. “Phillips Case”, supra note 242 (affecting midstream sales by regulating the
wellhead rate at which interstate pipelines purchased gas from producers and affecting
downstream sales by regulating the prices at which interstate pipelines sold gas).
245. Phillips Petroleum Co., 347 U.S. at 677.
246. The History of Regulation, supra note 2 (noting that prior to Philips Petroleum
Co., wellhead prices were unregulated between unaffiliated upstream producers and the
natural monopolies that were the midstream pipelines.).
247. Id. Although independent gas producers became subject to the FCP’s (FERC’s)
cost-of-service rate regulation in relation to gas sold at the wellhead into interstate
pipelines, they are not “natural monopolist” like the transmission pipeline owners. See
Pierce, Jr., supra note 206, at 54. Each producer competes to acquire leases, explore and
produce discovered oil and gas. An implication of imposing inefficient price controls on the
sale of gas at the wellhead is the shortage of gas in the interstate market because the
regulated price was set at below market rates and did not reflect the actual demand and
supply dynamics of the post-war economy. Oyewunmi, supra note 33, at 21–22.
248. The History of Regulation, supra note 2 (noting that because rates were set
based on each producer’s cost of service, and because there were so many different
producers and rate cases, the cost-based regulation model turned out to be
administratively unfeasible, resulting in a tremendous backlog at the FPC).
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agreeably opines that:
This rate design[—the cost-of-service/rate-of-return—
] . . . led to serious distortions in the burner-tip[—final
consumers—]price of gas by generally permitting
pipelines to operate in what is essentially a cost-plus
environment. In return for having a relatively low
ceiling placed on profits, pipelines are virtually
assured of passing all service costs on to ratepayers.
Pipelines, therefore, have little incentive to minimize
these costs, particularly since purchased gas
adjustment clauses in their tariffs ensure that
increased energy costs will be promptly picked up by
consumers.249
Additionally, the fixing of price ceilings for gas producers for sales
to interstate pipeline suppliers mainly in a bid to protect
consumers from pass-through costs led to imposing prices below
“cost-efficient” levels on producers.250 Thus, while there were gas
shortages in the interstate market that were largely meant to
supply gas to consumers in non-gas-producing states, the
unaffected intrastate market in gas producing states apparently
had enough gas. It could therefore be argued that the shirking of
producers from supplying gas to the seemingly cost-inefficient
interstate market is an economically “rational” behavior, even
though the regulatory model applied by the FPC in relation to the
regulation of upstream gas sales to interstate pipeline owners
was instrumentally ineffective for three main reasons. First, the
resulting gas shortages in the interstate market meant security
of supply was threatened. Second, the evolving national gas
market became uncompetitive to the extent that unsustainable
regulated pricing was imposed on producers in relation to sales of
gas at the wellhead to interstate pipeline. Third, the consumers
which FPC sought to protect through price regulation suffered
from resulting supply shortages and pricing controversies.
The enactment of the Natural Gas Policy Act of 1978
(“NGPA”), the Public Utility Regulatory Policies Act 1978
(“PURPA”), and the Natural Gas Wellhead Decontrol Act of 1989

249. Natural Gas Regulation and Market Disorder, supra note 240, at 630 (internal
citations omitted).
250. Id. at 632.
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(“NWDA”), as well as subsequent regulatory orders and judicial
decisions over the years, was instrumental in the restructuring
and deregulation of the gas supply market. 251 The NGA’s
distinction between interstate and intrastate sales as well as its
cost-based price regulation approach was discarded following the
enactment of the NGPA.252 There was also the use of pricing
incentives for new and high-cost gas in order to support increase
in production.253 The enactment of the NGPA also led to the
partial deregulation of the wellhead (upstream) gas supply, while
a price-cap regulation model was introduced midstream.254 As
noted by Pierce, Jr. (1995):
The NGPA regulatory regime . . . divided gas supplies
into over a score of different categories, each subject
to different rules and statutory price ceilings. In one
sense, NGPA was a major breakthrough. It was
designed ultimately to deregulate the wellhead gas
market, and it did create the conditions in which
FERC ultimately was able to accomplish that task. In
another sense, however, NGPA was a catastrophe.
Congress drafted NGPA based on the assumption that
market forces are relatively weak and require many
years to yield beneficial results. Congress assumed
that the quantity of gas demanded and supplied would
change slowly in response to changes in the price of
gas.255
Commentary on the price-cap regulatory mechanisms
prescribed under the NGPA reflect a general opinion that the U.S.
Congress underestimated the rate of change in the gas ceiling
price dynamics required to create an efficient market in the
following years.256 The adopted price-cap regulation model led to

251. The History of Regulation, supra note 2; Pierce, Jr., supra note 206, at 295
(noting the FERC’s abandonment of its attempts to regulate the electricity market in a
manner similar to the restructuring of the gas market).
252. The History of Regulation, supra note 2.
253. Id.
254. Id. (noting the NGPA’s contribution to deregulation via the introduction of
scheme that gradually removed price ceilings at the wellhead).
255. Pierce, Jr., supra note 206, at 549.
256. Id. The automatic adjustment mechanism failed to reflect the downward
changes in demand as well as the reductions in cost variables. Thus, the ceiling price kept
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prices higher than would have been if there was unrestrained
exercise of natural monopoly power by gas pipelines and
distributors.257 Such developments were inimical to some of the
core arguments and reasoning behind liberalization and
regulation-for-competition approach which includes an
expectation of greater consumer choices and lower prices.
Notably, Pierce Jr. (2011) opines that “[the NGPA] divided gas
supplies into twenty-three categories, each subject to a different
price ceiling. NGPA created a combination of conditions that most
economists previously believed to be impossible—a surplus of gas
combined with above market prices for many types of gas.”258 He
continues: “NGPA also created a situation in which the artificially
low regulated price of ‘old’ domestic gas cross-subsidized ‘highcost gas’ and imported gas. Gas in those categories sold for prices
two to four times the market price of gas.”259
2. The restructuring and deregulation of the U.S. gas
supply markets
Between 1985 and 1992 the FERC came up with several
market correction policies, orders, and decisions. 260 FERC’s Order
436 of 1985—also referred to as the “Open Access Order”—aimed
at incentivizing interstate pipeline owners to accept the “equal
access” common carrier rules and TPA.261 It created a voluntary

increasing as the efficient price decreased rapidly following the plummeting of oil prices
in the 1980s. Eventually the ceiling price was more than double the efficient market price.
This had a devastating effect on market participants especially the consumers.
257. Pierce, Jr., supra note 206, at 549 (because the NGA insulated pipelines from
competition, pipelines entered into thousands of long-term contracts to purchase large
volumes of gas at the ceiling prices established by NGPA, and, thus they were not
concerned about the risk that they would lose sales to competitors if they committed to
buying gas at prices well above the price at which gas would sell in a competitive market).
258. Pierce, Jr., supra note 206, at 292.
259. Id.
260. Id. at 249; FERC Order 436: Open Access Blueprint (1985), U.S. ENERGY INFO.
ADMIN.
(Jan.
30,
2009),
https://www.eia.gov/oil_gas/natural_gas/analysis_publications/ngmajorleg/ferc436.html;
FERC Order 636: The Restructuring Rule (1992), U.S. ENERGY INFO. ADMIN. (Jan 30,
2009), www.eia.gov/oil_gas/natural_gas/analysis_publications/ngmajorleg/ferc636.html.
261. FERC Order 436: Open Access Blueprint (1985); FERC Order 636: The
Restructuring Rule (1992) (noting that the origin of the ‘common carrier’ doctrine can be
traced to the common law principle imposing a duty to carry goods for all persons at non-
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framework under which interstate pipelines primarily engage in
gas transportation, rather than providing “bundled” natural gas
merchant supply and sales services.262 Among other things, the
Open Access Order also had the long-term effect of (i) enhancing
the development of various gas purchasing and transportation
patterns such as spot markets and trading hubs, as well as giving
end users more gas supplier choices; (ii) the emergence of natural
gas marketers; (iii) enabling pipeline firms to offer transportation
services to all customers who could afford the often preferable
“spot market prices” compared to the increasingly high-priced gas
offered in pre-existing “old” long-term contracts with take-or-pay
obligations under the previous framework.263 The ensuing events
also led to the development of newer pricing models such as
“netback” pricing.264 The netback pricing model allowed the
setting of a “reasonable price” at the point of consumption out of
which the cost of distribution and transportation was deducted
and resulted in a “netback” price to the producer at the
wellhead.265
FERC’s Order 451 introduced “price control” flexibility and

discriminatory rates. Thus, also referred to as ‘public carrier’ the common carrier is a
commercial enterprise who undertakes as a business, for hire or reward, to carry from one
place to another the goods of all persons who applies for such carriage, provided that the
goods are the kind he professes to carry and the person applying agrees to have them
carried upon the “lawful” terms prescribed by the carrier; and who, if he refuses to carry
such goods for those willing to comply with his terms becomes liable to an action by the
aggrieved party for such refusal); see also BLACK’S LAW DICTIONARY (10th ed. 2014).
262. Pierce, Jr., supra note 206, at 554.
263. Id. at 554–55; The History of Regulation, supra note 2. Order 500 was revised
a number of times and was finalized in 1989 with Order 500H, which pushed forward the
final date for the pass-through of take-or-pay liabilities. See FERC Order 500: Take-orPay Cost Recovery (1987), U.S. ENERGY INFO. ADMIN. (Jan. 30, 2009),
https://www.eia.gov/oil_gas/natural_gas/analysis_publications/ngmajorleg/ferc500.html.
The payments necessary under these “take-or-pay” obligations in previous long-term
contracts increased for pipelines, since most customers were unwilling to purchase higher
priced gas from the pipelines. Additionally, pipelines and producers were locked in
expensive legal disputes over issues surrounding “take-or-pay” obligations in the prereform long-term contracts. Most of these contentions were eventually resolved following
the FERC’s Order no. 500 of 1987 which prompted the interstate pipelines to buy out the
costly take-or-pay contracts, and allowed them to pass a portion of the cost of doing so
through to their sales customers.
264. The History of Regulation, supra note 2.
265. Id.
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allowed producers and pipeline owners to adjust prices as
required by demand and supply indicators, i.e., market-based
prices. It also led to the development of incentive-based
regulation to encourage new entrants and competition. In Mobil
Oil Exploration & Producing Southeast Inc. v. United
Distribution Companies,266 the U.S. Supreme Court reversed a
Fifth Circuit Court of Appeals ruling that had previously vacated
FERC’s Order 451. The Court of Appeals had ruled that FERC
exceeded its statutory authority under the NGA, NGPA, and the
Administrative Procedures Act by issuing order 451. 267 The Order
had the effect of enabling gas producers and pipelines to
renegotiate “old” long-term gas contracts, remove price caps for
such old gas volumes, and allow a higher price set through a “good
faith negotiation” procedure.268 Also, if producers and pipelines
could not agree on a price, the rule allowed automatic
abandonment and required the pipeline to transport the gas for
the producer and another buyer.269 In overturning the Court of
Appeals decision, the Supreme Court also reaffirmed the
“rulemaking” and “ratemaking” powers of the FERC within the
“zone of reasonableness.”270 Notably, the Natural Gas Supply
Association reacted to the U.S. Supreme Court’s decision as
follows:
The Supreme Court is to be congratulated for its
ruling and for its wisdom in deferring to the reasoned
decision making that went into the formulation of
Order 451. This decision promises to give consumers
the most competitive price possible for the natural gas
covered by Order 451. The order has been
instrumental in facilitating the transition from a
highly regulated to a more competitive natural gas

266. Mobil Oil Expl. & Producing Se. v. United Distribution Cos., 498 U.S. 211, 214–
15 (1991); see Recent Case, Supreme Court Upholds Order 451, 89 OIL & GAS J. 25 (1991)
[hereinafter, Recent Case].
267. Recent Case, supra note 266, at 25.
268. Id.
269. Id.
270. Id. (noting that the Court found “the agency may rely on its rulemaking
authority to determine issues that do not require case by case consideration.”); Mobil Oil
Expl. & Producing Se., 498 U.S. at 224.

(Do Not Delete)

252

3/7/2018 12:08 AM

HOUSTON JOURNAL OF INTERNATIONAL LAW

[Vol. 40:1

marketplace.271
The enactment of the NWDA essentially ratified the de facto
deregulation of the gas sales market and the formal removal of
the ineffective wellhead price ceilings applicable under the NGPA
framework. The NWDA, among other things, aimed at correcting
the gas market imbalances that had developed during the 1980s
because of the price regulation framework of the NGPA.272
In 1992, FERC’s Order 636 provided for the full deregulation
of the U.S. gas supply industry. 273 It required interstate pipelines
to provide unbundled services, i.e., sell their gas transportation
services, storage services, and sales services separately.274
According to the U.S. EIA:
[W]hereas previous orders had encouraged pipeline
companies to provide transportation service on a nondiscriminatory basis, without favoring their own
source of supply, Order 636 required interstate
pipeline companies to unbundle, or separate, their
sales and transportation services. The purpose of the
unbundling provision was to ensure that the gas of
other suppliers could receive the same quality of
transportation services previously enjoyed by a
pipeline company’s own gas sales. Unbundling
increased competition among gas sellers and
diminished the market power of pipeline
companies.275

271. Recent Case, supra note 266, at 25.
272. Natural Gas Wellhead Decontrol Act of 1989), U.S. ENERGY INFO. ADMIN. (Jan.
30,
2009),
www.eia.gov/oil_gas/natural_gas/analysis_publications/ngmajorleg/ngact1989.html. The
US EIA reports that following the WDA’s provisions: “the natural gas spot market and
transportation services market expanded, while the merchant role of natural gas pipeline
companies steadily declined . . . . [B]etween 1979 and 2000, the average annual wellhead
price initially rose (reaching a high of $3.97 per thousand cubic feet (Mcf) in 1983— in
constant 2000 dollars) but fell to a low of $1.68 per Mcf in 1994. Thereafter, most wellhead
prices were governed by spot market trading or contracts between buyers/sellers (no
longer by pipeline merchants) indexed on spot market price fluctuations, with average
prices rising and falling as gas market conditions varied through 2000.”
273. Pierce, Jr., supra note 206, at 550.
274. Id.
275. FERC Order 636, supra note 261.
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Some of the main provisions of FERC’s order 636 include: (i)
functional unbundling as mentioned above; (ii) access to storage
fields of the pipeline owners to be granted to all third party gas
shippers on non-discriminatory terms; (iii) non-discriminatory
access to transport capacity granted to third party shippers; (iv)
pipeline owners and operators required to provide timely
electronic notifications of prices and conditions of transport to all
customers-electronic bulletin boards; (v) capacity release program
through which shippers are obliged to release unneeded pipeline
capacity; (vi) creation of hubs and market centers at pipeline
intersection points.276 As reasonably expected, such institutional
and market restructuring rules placed significant costs on the
pipeline operators and other stakeholders in the industry.277 But,
perhaps, it was deemed necessary following a cost-benefit
analysis of its implications vis-à-vis the objectives of ensuring
competitiveness and efficient curtailment of natural monopoly
powers in the gas supply industry. The FERC reportedly notes
that the restructuring rule will impose the following categories of
costs on pipeline firms:

(a) Gas supply realignment costs resulting from pipeline
companies reforming or buying out existing gas supply
contracts or continuing to perform under certain contracts;
(b) Unrecovered gas costs remaining when a pipeline company
closes out unpaid balances on gas supplies that it previously
sold to its customers;
(c) Stranded costs representing assets previously used to provide
bundled sales service (such as the pipeline company’s own
facilities, gas in storage, and capacity on upstream pipeline
companies) that cannot be directly assigned to customers of
the pipeline company’s unbundled services; and
(d) Costs incurred to purchase new equipment, such as gas
metering and electronic bulletin boards.278

276. Pierce, Jr., supra note 206, at 554–55.
277. FERC Order 636, supra note 261.
278. Id. The US EIA also notes that “Initially, Order 636 specified that the pipeline
companies would be permitted recovery of 100 percent of their ‘prudently incurred’
transition costs in the form of reservation surcharges to customers, or from an exit fee
charged to firm-service customers. However, many LDCs, state commissions, and
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Despite the relatively dynamic and competitive gas supply
market in the U.S., some challenges relating to trust, market
power and manipulative tendencies by some operating firms
persisted.279 Also, questions relating to whether rent-seeking
“competing firms” and the free-markets can be trusted as the
fairest and most efficient means of price regulation and resource
allocation remain. Events involving market power and
manipulations that occurred before and after the Enron collapse
in 2001 and the California energy crisis in 2000/2001 in the U.S.
have highlighted the “trust” and “accountability” challenges that
could arise in deregulated and liberalized market approaches to
energy supply.280 These concerns seemingly inspired the relevant
provisions of the Energy Policy Act (“EPA”) of 2005 which
strengthened FERC’s regulatory authority over the gas and
electricity markets, price information and manipulation. 281 It also
apparently informed the somewhat “guided” and “controlled”
approach to energy market liberalization in jurisdictions like the
U.K. and EU.282
B. Gas supply industry restructuring and regulation in the EU
The EU (as a supranational economic union)283 comprises of
Member States that have, in the last couple of decades, become
increasingly dependent on gas supply for power generation,

consumer advocates contended that the 100-percent pass-through of realignment costs
would place undue burdens on captive customers of the LDCs, whereas pipeline
companies, producers, marketers, and industrial consumers would not pay their share.
Partly in response to such objections, FERC issued Order 636-A on August 3, 1992, which
required pipeline companies to recover 10 percent of the cost of changing supply contracts
through their rates for interruptible transportation . . . .”
279. Oyewunmi, supra note 33, at 22.
280. Weaver, supra note 19, at 25.
281. Oyewunmi, supra note 33, at 22.
282. Id. at 22–23.
283. The EU is arguably the most ambitious and highly developed system of
supranational law in which membership of the EU obliges Member States to implement
EU law. Thus, Member States are required to incorporate EU law domestically such that
it overrides inconsistent domestic law subject to principles of subsidiarity and
proportionality. The EU also has distinct supranational institutions performing executive,
legislative and judicial functions, i.e., the European Commission, the European
Parliament, and the European Court of Justice.
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industrial, or non-industrial uses.284 The steep decline in domestic
gas production in Member States and the relatively steady
growth in demand within the past two or three decades mean that
Member States tend to rely on imported gas through pipelines
and LNG.285 The central energy policy objectives of the EU are
competitiveness through liberalization and integration, security
of supply, and sustainability (i.e., environmental protection and
climate change mitigation).286 The most pressing concerns for
energy regulation and policy currently borders on security of
supply and competitiveness of the EU’s IEM in the medium to
long term, notwithstanding the parallel pursuit of sustainability
and environmental protection objectives.287
Following the restructuring trends and developments in the
U.S. and later on in the U.K., the energy market liberalization
agenda was adopted by the EU from the 1990s onwards. 288 Two
central objectives in the launch of the EU liberalization and
internal energy market (“IEM”) integration agenda were the
enhancement of competitiveness and security of energy supply,
while the agenda also sought parallel objectives like

284. See INT’L. ENERGY AGENCY, ENERGY POLICIES OF IEA COUNTRIES: EUROPEAN
UNION 2014 REVIEW 171, 173–74, 176–77, 180 (2014) [hereinafter, EUROPEAN UNION 2014
REVIEW]. The IEA (2014) gas consumption rates in the EU by sector are as follows: power
generation 29.5%, residential 27.6%, industry 24.3%, commercial and other services
13.3%, other transformations 4.6%, transport 0.7%. The EU is estimated to hold 1.4 trillion
cubic metres (tcm) of proven gas (conventional) reserves, notably, in Germany, Italy, the
Netherlands, Poland, Romania and the United Kingdom. This equals three years of EU
gas demand and represents 0.8% of the world’s total proved gas reserves. Production in
the major producing countries has fallen sharply within the last ten years. The United
Kingdom experienced the largest decline (by 45.9%), followed by Denmark (37.1%),
Germany (35.3%) and Italy (11.3%). In 2015 alone, the Netherlands had a 23.8% decline
due to a government cap on production. The cap was mainly at the major Groningen gas
fields in response to the risk of earthquakes. The U.K. experienced +7% increase in 2015
due to reduced maintenance and downtime, along with new fields.
285. See European Comm’n, In-depth Study of European Energy Security 8–9, 115,
178 (European Comm’n, Working Document No. SWD (2014) 330/final3) (noting the EU
imports over 60% of its gas via pipelines mostly from Russia, Norway and North Africa);
Market Observatory for Energy, Quarterly Report on European Gas Markets, 9 EUROPEAN
COMM’N 9 (2014) (noting that from 2014 to 2015, imports from Russia, Norway, and North
Africa increased by 7%, 6%, and 15%, respectively).
286. Oyewunmi, supra note 3, at 194.
287. EUROPEAN UNION 2014 REVIEW, supra note 284, at 11.
288. JOHNSTON & BLOCK, supra note 217, at 35–36.
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sustainability through state-centered regulation.289 As part of the
first major steps enhancing transparency and non-discriminatory
processes in the award of hydrocarbon exploration and production
rights in Member States, the EU Hydrocarbon Licensing
Directive of May 30, 1994 was issued.290
While the U.S. has thousands of competing companies
upstream, commercial participation in the upstream petroleum
sector of EU Member States is limited to a few companies and,
perhaps, the state-owned, state-controlled, or “state-favored”
firms.291 Declining domestic reserves also mean the Member
States must rely on external non-EU producers as mentioned
earlier.292 Thus, to create more competition, transparency, and
non-discriminatory access to exploration and production rights,
EU institutions have often resorted to instruments of regulation
such as the Hydrocarbon Licensing Directive.293 In The
Commission v. Poland, the ECJ granted the Commission’s
application for a declaration that Poland failed to comply with its
obligation(s) not to discriminate between entities seeking access
and rights to pursue the prospection, exploration, and extraction
of hydrocarbons as required by the Hydrocarbon Licensing
Directive.294 Similarly, the issuance of the Hydrocarbon Licensing
Directive meant that countries like the Netherlands also
abolished the obligation placed on producers to exclusively sell all
their gas production or give a right of first refusal to verticallyintegrated state-controlled undertakings like Gasunie.295
289. Talus, supra note 2, at 272–73; Oyewunmi, supra note 3, at 191.
290. Council Directive 94/22/EC, on the Conditions for Granting and Using
Authorizations for the Prospection, Exploration and Production of Hydrocarbons, art. 6,
1994 O.J. (L 164) 3–4.
291. Oyewunmi, supra note 3, at 187.
292. EUROPEAN UNION 2014 REVIEW, supra note 284, at 16–17, 176.
293. Council Directive 94/22/EC, supra note 290, at 3.
294. Case C-569/10, Comm’n v. Poland, 2013 EUR-Lex CELEX LEXIS 425 (June
27, 2013). The Commission contended that the exclusive right held by an entity which has
carried out geological work to use acquired geological information free of charge, as
provided for in Poland’s Geological and Mining Law (on one hand) and the requirement
placed on applicants for an extraction concession to demonstrate the right to use the
geological documentation, as provided in the same law (on the other hand) is contrary to
the “principle of non-discriminatory access” to activities relating to the extraction of
hydrocarbons for all interested entities.
295. ROGGENKAMP, supra note 3, at 283 (noting that “Gasunie was established in
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Based on the provisions of the First Energy Package,296 the
Second Energy Package, 297 and the Third Energy Package298
concepts such as TPA, network ownership and operations
unbundling, and competition became the new norm for EU’s
IEM. Accordingly,
Member States gradually alterd the
regulatory and organizational structures of their respective
energy markets, including traditional ways in which operators
ensure security of demand and supply. 299 Furthermore, state1963 and is owned equally by the state (the Netherlands) and the holders of the Groningen
concession (Shell and Exxon),” and, via the state’s participation in ownership, the state
could influence the production gas). Before the regulatory drive towards liberalization,
Gasunie had monopoly over purchase and transport of gas, gas marketing, conditions and
tariffs of supply, export prices and purchasing contracts. The company controlled the
wholesale and retail market to large industrial consumers and distribution companies.
296. Council Directive 96/92/EC, Concerning Common Rules for the Internal
Market in Electricity, art. 1, 1996 O.J. (L 27) 22 (“First Electricity Directive”); Council
Directive 98/30/EC, Concerning Common Rules for the Internal Market in Natural Gas,
art. 1, 1998 O.J. (L 204) 3 (“First Gas Directive”). Both directives collectively known as the
First Energy Package. See Oyewunmi, supra note 3, at 187–88.
297. Council Directive 2003/54/EC, Concerning Common Rules for the Internal
Market in Electricity and Repealing Directive 96/92/EC, art. 1, 2003 O.J. (L 176) 37, 40
(“Second Electricity Directive”); Council Directive 2003/55/EC, concerning common rules
for the internal market in natural gas and repealing Directive 98/30/EC, art. 1, 2003 O.J.
(L 176) 57, 60. (“Second Gas Directive”).
298. Council Directive 2009/72/EC, concerning common rules for the internal
market in electricity and repealing Directive 2003/54/EC, art. 1, 2009 O.J. (L 211) 55, 62
(“Third Electricity Directive”); Council Directive 2009/73/EC, concerning common rules for
the internal market in natural gas and repealing Directive 2003/55/EC, art. 1, 2009 O.J.
(L 211) 94, 101 (“Third Gas Directive”); Council Regulation (EC) No. 713/2009 of 13 July
2009, Establishing an Agency for the Cooperation of Energy Regulators, art. 1, 2009 O.J.
(L 211) 1, 4 (“ACER Regulation”); Council Regulation (EC) No. 714/2009 of 13 July 2009,
on Conditions for Access to the Network for Cross-border Exchanges in Electricity and
Repealing Regulation (EC) No 1228/2003, art. 1, 2009 O.J. (L 211) 15, 17–18 (“Electricity
Network Regulation”); Council Regulation (EC) 715/2009 of 13 July 2009, on Conditions
for Access to the Natural Gas Transmission Networks and Repealing Regulation (EC) No
1775/2005, art. 1, 2009 OJ (L 211) 36, 39 (“2009 Gas Network Regulation”).
299. Oyewunmi, supra note 3, at 187–88; Leigh Hancher & Sally Janssen, Shared
Competences and Multi-Faceted Concepts—European Legal Framework for Security of
Supply, in ENERGY SECURITY: MANAGING RISK IN A DYNAMIC LEGAL AND REGULATORY
ENVIRONMENT (Barry Barton et al. eds., 2004) 85, 86 (noting that, as a result of the
previously mentioned directive, previously non-existent competition has been introduced
and “a number of traditional instruments and organizational structures used to promote
or guarantee, inter alia, national security of supply have been removed,” and therefore
Member States are forced to actualize security of supply objectives via other means
because they “can no longer rely upon state-owned or controlled monopolies as the vehicle
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owned or controlled vertically-integrated operators should meet
the demands of open access and competition. Under the extant
EU legal framework, the TPA principles are applied as follows: (i)
the provisions of the IEM energy law directives which require
Member States to implement a non-discriminatory and
transparent access regime to energy supply networks (including
grounds for exemptions);300 (ii) regulations dealing with access to
energy networks and prescription of non-discriminatory marketbased tariffs; and (iii) provisions for EU-wide framework
guidelines and network codes made pursuant to the network
access regulations.301
In setting out the common rules, the IEM Directives also
require the separation of network activities from supply,
generation, or production activities, i.e., unbundling.302 The
central idea in this regard is to ensure transmission system
operators can make necessary decisions in an independent,
transparent,
and
non-discriminatory
manner.303
The
of choice to implement national policy objectives”); Rogers & Stern, supra note 28, at 36.
300. See KIM TALUS, INTRODUCTION TO EU ENERGY LAW 20 (Oxford U. Press 2016).
301. Council Regulation (EC) No. 715/2009 of 13 July 2009, on Conditions for Access
to the Natural Gas Transmission Networks and Repealing Regulation (EC) No 1775/2005,
art. 6, 2009 O.J. (L 211) 36, 41–42 (establishing network codes under Article 6). Note that
the Network codes are designed to enhance cross-border and market integration issues,
covering the twelve broad areas for action. National codes which do not affect cross-border
trade could be developed by the Member States. ACER currently adopts the direct
consultation method with stakeholders and the current areas of work concern capacityallocation, interoperability, balancing and tariffs rules; and see Framework Guidelines &
Network Codes Description of Relevant NCs/ FGs: Problem Description and Regulatory
Solution,
AGENCY
FOR
THE
COOPERATION
OF
ENERGY
REGULATORS,
http://www.acer.europa.eu/en/gas/Framework%20guidelines_and_network%20codes/Pag
es/default.aspx (last visited Dec. 25, 2015).
302. Talus, supra note 2, at 265–66.
303. See EUROPEAN UNION 2014 REVIEW, supra note 284, at 108; Hancher &
Janssen, supra note 299, at 118–19. The extant Third Gas Directive requires full
ownership unbundling (OU) of supply and production or generation activities from
transmission or network operations. The unbundling requirements and certification also
applied to TSOs from non-EU countries operating in the IEM. In cases where network
operators were part of vertically integrated companies on 3 September 2009, they can now
take the form of an independent system operation (ISO), or an independent transmission
operator (ITO), or its specific exception—i.e., the ITO+. Under OU, the TSO has to fully
separate from supply and generation/production interests to fully exercise the activity of
transmission, including the transmission system operation. Under the ISO model,
ownership of the assets and operation of the network are fully separate from each other.
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International Energy Agency’s EU 2014 Review reports that the
EU’s IEM for gas has become more liquid, with increased trading
at hubs and short-term flexibility of gas contracts, lowering the
link to oil prices over time and moving towards hub-indexed
pricing.304 These developments are a result of the liberalization
and market opening drive which took off with the implementation
of the various energy regulation packages. It is noted here that
the growing shift away from traditional long-term gas supply
contracts—typically linked to oil prices and include take-or-pay
clauses as well as cost-plus pricing formulas—towards more
short-term spot market and hub trading arrangements is
becoming a signpost to a decentralized and progressively
international gas supply value chain.305
Several gas trading hubs within the EU have emerged: (i) the
Zeebrugge Hub in Belgium where the U.K. and Norwegian
interconnector meets; (ii) National Balancing Point based in the
U.K.; Gaspool in Germany; and (iii) the Central European Gas
Hub in Austria.306 The extant regulatory framework and Gas
Target Model (“GTM”) require the creation of entry-exit systems
with virtual trading points (“VTPs”) by the TSOs.307 It is
important to note that the transition towards full entry-exit
regimes and replacement of point-to-point gas supply models
have developed faster in Central and Western Europe, while the
transition has been slower in Eastern Europe.308 Notably, gas
trade and diversification of supply sources is much lower in

Operators which choose the ITO option must put in place stringent compliance structures
to ensure the autonomy of the ITO, with regard to the independence of assets, equipment,
staff, management and identity, network planning and investment decisions. Under the
ITO+ model, Member States can maintain their systems, where the transmission system
belonged to a vertically integrated undertaking on 3 September 2009, but the
independence must be more effective than in the ITO structure.
304. EUROPEAN UNION 2014 REVIEW, supra note 284, at 171.
305. Talus, supra note 2, at 23 (noting that because national incumbents are no
longer limited to only long-term contracts, many EU purchasers have access to
alternatives that provide for flexibility in the incumbent’s purchasing portfolio,
downplaying the need to rely on long-term contracts for all the quantities necessary to
supply the downstream customers).
306. Id. at 192; HEATHER, supra note 53, at 35.
307. EUROPEAN UNION 2014 REVIEW, supra note 284, at 188.
308. Id. at 192.
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Eastern and Southern Europe mainly due to the long-standing
reliance on Soviet-era gas supply contracts and infrastructure.309
In revising the GTM, the Agency for the Cooperation of Energy
Regulators (“ACER”) recently noted that:
[T]he core principles that underpin our vision for
European gas markets will remain the same today as
when the GTM was first published. This vision is of a
competitive European gas market, comprising entryexit zones with liquid virtual trading points, where
market integration is served by appropriate levels of
infrastructure, which is utilized efficiently and
enables gas to move freely between market areas to
the locations where it is most highly valued by gas
market participants . . . . [T]he Network Codes will
bring Europe closer to this vision. Implementing them
in full and on schedule is the right priority and the
focus for regulators and other stakeholders today.
However, the Network Codes alone are unlikely to
deliver a “well-functioning transparent [wholesale gas
market]” that benefits consumers across Europe, as
required by Regulation (“EC”) No 715/2009.
Consequently, this revized GTM not only guides the
coherent development and implementation of the
Network Codes but also specifies the steps required to
realize liquid and dynamic gas markets thereby
enabling all European consumers to benefit from
secure
gas
supplies
and
effective
retail
competition . . . . Our 2014 Market Monitoring Report
estimated that insufficient interconnection of
wholesale gas markets led to a gross-welfare loss of
approximately EUR 7 billion in 2013. The implication
is that functioning European gas markets which meet
the needs of EU gas consumers are the exception
rather than the rule in 2014, when the internal energy
market was due to be completed. Security of gas
supplies is again the focus for policymakers across the
EU and the costs of dependence on a single supplier
have again been made clear. 310

309. Agency for the Cooperation of Energy Regulators, European Gas Target
Review and Update, 15 (2015).
310. Id. at 4–6.
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The contentions pertaining to whether a shift from traditional
long-term arrangements towards short-term ones increases the
risks of financing and investments in large-scale gas supply and
utilization projects seem to be recurring ones. Arguably, newer
forms of short-term or hub-based supply framework implicitly
shifts the burden of risk mitigation and costs to the producer.311
This is an essential factor in the development of the EU’s energy
policy because most of the gas supplies come from external (nonEU) producers.312 Such producers (which may be currently
involved in long-term contracts with EU buyers) will increasingly
need to evaluate the costs of complying with EU pro-liberalization
regulations vis-à-vis the total benefits of keeping their EU market
share (if at all possible). Such external suppliers also need to
consider the implications of increasing internationalization and
commoditization of gas supply markets vis-à-vis the costs of
complying with increasing EU regulation.
Clearly, the drive towards liberalization and pro-competition
paradigms such as hub-based or short-term contracting as well as
unfolding changes to market regulation and organization creates
new risks, costs, and benefits for operators and all stakeholders
in the gas supply value chain. The development of more shortterm hub trading and gas-to-gas competition as opposed to longterm oil-linked pricing means that the traditional incumbents
face a new type of gas demand and volume risk. 313 However, an
argument or assumption in favor of non-discriminatory TPA and
unbundled supply framework offered by liberalization and
competiton-based paradigms is that: (i) as downstream buyers
become empowered to choose between different suppliers, and (ii)
increasing commoditization and availability of uncommitted LNG
becomes cheaper than the oil-indexed long-term contract volumes
held by the incumbents and traditional external producers, thus

311. KONOPLYANIK, supra note 51, at 55.
312. Oyewunmi, supra note 3, at 188–89 (noting the dangers of long-term contracts
which lock suppliers and consumers into agreements despite potential differences in
geopolitical and economic interest, and, further, pointing out that because Europe imports
66% of its gas, any significant disruption in supply generally threaten its security and
reliability of energy supply).
313. Kim Talus, EU Energy Law and Policy a Critical Account, 1-375 (OUP, 2013).,
at 269, 276–77.
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gas purchased through the traditional long-term arrangements
may become less competitive compared to traded gas. This may
not necessarily be the case if the parties already locked-in under
long-term arrangements (e.g., Russia and its EU customers)314
are willing to be flexible and adopt a win-win, good faith approach
that is in sync with the demands of the times.
1. The evolution of EU regulation and policy for energy
and gas supply
Before the introduction of the liberalization policies and
regulatory reforms, the gas markets in most EU Member States
were essentially monopolistic or oligopolistic in nature, especially
with state-controlled or -owned transmission and supply
undertakings.315 The German gas supply market has
traditionally not involved any state-owned utility or designated
statutory corporation for gas transmission, unlike other EU
Member States.316 Rather, there was a monopoly-based
contractual framework,317 which comprised of: (a) exclusive
concession agreements between municipalities and utilities; and
(b) agreements between utilities to refrain from business
activities in the service territories of other utilities.318 The
underlying rationale for the pre-reform approach in Germany was
that the creation of competition in such network-bound industries
could hinder overall regulatory and public policy objectives of
affordability, efficiency and security of energy supply.319
314. See Danila Bochkarev, Gazprom Plays Ball: The Depoliticization of the
European gas market, NATURAL GAS WORLD, (Jan. 28, 2017, 9:00 AM),
https://www.naturalgasworld.com/gazprom-plays-ball-the-depoliticization-of-theeuropean-gas-market-35629 (providing an example of locked-in parties that were flexible
and adopted a win-win approach). Bochkarev notes that “Gazprom’s showed flexibility in
its market approach. The company reached an agreement with German energy company
Uniper (the company split off from Eon) on price adjustment to long-term gas supply
contracts. In December 2016, it indicated it was prepared to change its business practices
to settle an EU antitrust case initiated by the European Commission.”
315. Oyewunmi, supra note 3, at 189.
316. Id.
317. Id.
318. Id.
319. Id. at 189–90 (noting that the implications of the first, second, and third EU
IEM regulatory reform packages are evident in the formal institutional changes in the
German natural gas markets); see also Westphal, supra note 87, at 37.
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Likewise, most EU States had direct or indirect state intervention
in the energy sector. Such interventions were aimed at ensuring
the affordability and reliability of supplies to the extent that gas
and electricity supply were treated primarily as a “public service”
rather than a trade in commodities. 320
In pursuing competition and development of a competitive
IEM in the EU, initial debates centred on introducing TPA to gas
and electricity transmission networks as well as the unbundling
of incumbent vertically integrated undertakings and network
operators.321 Previously, actions and developments on energy
matters at the EU level were primarily based on Article 95 of the
EC Treaty (now Article 114 TFEU) 322 which, amongst other
things, provided that:
“. . . [T]he European Parliament and the Council
shall, acting in accordance with the ordinary
legislative procedure and after consulting the
Economic and Social Committee, adopt the measures
for the approximation of the provisions laid down by
law, regulation or administrative action in Member
States which have as their object the establishment
and functioning of the internal market . . . .”323
The introduction of Articles 4(2) and 194 of the Treaty on the
Functioning of the European Union (“TFEU”) marked an
important point in the development of EU-level energy law and
policy. It is noted that article 4(2)(i) of the TFEU stipulates that
shared competence between the EU and the Member States
extends to energy, while article 194 essentially formalizes EUlevel energy regulatory and policy developments.324 Article 194(1)
provides that the EU’s energy policy shall aim to ensure or
promote: (i) the functioning of the energy market; (ii) security of

320. Westphal, supra note 87, at 42.
321. Talus, supra note 2, at 266; Oyewunmi, supra note 3, at 191–93.
322. Consolidated Version of the Treaty on the Functioning of the European Union
art. 114, May 9, 2008, 2008 O.J. (C 115) 94–95 [hereinafter TFEU].
323. Oyewunmi, supra note 3, at 191 (mentioning that the other previous EU
energy-related enablers include Article 192 TFEU (ex Article 175 of the EC Treaty) and
Article 352 TFEU (ex Article 308 of the EC Treaty) relating to the environment and the
EU’s implied powers, respectively).
324. TFEU arts. 4(2)(i), 194.
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energy supply; (iii) energy efficiency and energy saving and the
development of new and renewable energy forms; and (iv) the
interconnection of energy networks.325 Although article 194(2)
empowers the European Parliament and the Council to establish
legislative measures for achieving the energy policy objectives
highlighted in article 194(1), such measures should not affect a
Member State’s right to determine the conditions for exploiting
its energy resources, its choice between different energy sources
and the general structure of its energy supply.326 This paper
argues that the proviso—which stipulates that the rights of
Member States are “without prejudice” to the powers of the
Council under Article 192(2)(c)—makes it difficult to
constructively delineate the limits and extent of Member States’
rights vis-à-vis the powers of the EU on energy regulation. In
reality, there may be contentions bordering on the protection of
national interest versus regional or supranational EU interests.
Likewise, it has been argued that this issue may cause difficulties
in establishing the EU external energy policy and models of
regulation.327 Hauteclocque and Perez have also pointed out the
following:
[T]he ten-year negotiation process which led to the
enactment of the first liberalization directive already
evidenced the difficulties of getting a consensus and
many of the problems which would impair the reform
process in the next period, in particular, the lack of a
clear legal basis for energy in the old EC Treaty. This
has, for instance, resulted in the absence of a true EUwide
regulator
in
charge
of
developing
325. TFEU art. 194.
326. TFEU art. 194(2)(c) (“[The] Member State’s rights to determine the conditions
for exploiting its energy resources, its choice between different energy sources and the
general structure of its energy supply, . . . [seemingly guaranteed by the proviso in Article
194(2) is] without prejudice to Article 192(2)(c).”). See Oyewunmi, surpa note 3, at 191
(maintaining that it is important to note that Article 192(2)(c) essentially provides for the
Council’s power to take legislative measures—unanimously in accordance with a special
legislative procedure and after consulting the European Parliament, the Economic and
Social Committee and the Committee of the Regions—which significantly affects a
Member State’s choice between different energy sources and the general structure of its
energy supply industry).
327. See JOHNSTON & BLOCK, supra note 217, at 4–5 (grappling with the
implications of Article 194 on the Member States’ adoption of EU legislative measures).
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interconnectors. It also did not give to the European
Commission the power to alter property rights in the
different Member States and thus to carry an
aggressive policy of horizontal de-integration which
would probably deliver better and faster results. . .
[A]s a result, some elements of market design were
devised at the Community level, others at the Member
States level and the restructuring of ownership and
industrial structures as well as changes in the energy
mix were pursued, or not, by Member States. 328
a. Developing the IEM regulatory framework for secure
and competitive supply
The First Gas Directive provided the initial steps towards the
development and restructuring of an internal EU market for gas
supply and the establishment of specific conditions for access to
the networks by introducing: functional unbundling, a negotiated
and regulated TPA regime, etc.329 This was repealed by the
Second Gas Directive which sought to enhance the TPA and legal
unbundling framework, including provisions for establishing
NRAs.330 Recital 2 of the Second Gas Directive provides inter alia
that there was a need to create a level playing field and to reduce
the risks of market dominance and predatory behavior by
incumbents while ensuring non-discriminatory transmission and
distribution tariffs and that the rights of small and vulnerable
customers are protected. It further provides that the competition
objective requires non-discriminatory, transparent, and fairly
priced access to the network of transmission system operators
(“TSOs”) and distribution system operators (“DSOs”).331
To enhance security of supply, the Second Gas Directive
recognized the importance of: (i) effective monitoring of supply
and demand balance in individual Member States; (ii) the
construction and maintenance of the necessary network
infrastructure and interconnection capacities; (iii) the right of
328. Adrien de Hauteclocque & Yannick Perez, Law & Economics Perspective on
Electricity Regulation 14 (Robert Schuman Center for Advanced Studies, Working Paper
No. 2011/21, 2011).
329. Council Directive 98/30, arts. 8, 12, 1998 O.J. (L204) 1–2.
330. Stern & Rogers, supra note 28, at 54.
331. Council Directive 03/54, 2003 O.J. (L176) 37 (EC).
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Member States to impose public service obligations (‘PSOs’) on
gas undertakings in the general economic interest; and (iv)
compatibility of EU competition rules with long-term gas supply
contracts and energy security.332 The expected far-reaching
organizational changes and implications of the Second Gas
Directive were significantly limited to the extent that it accorded
special recognition to long-term contracts which were the main
commercial instruments through which gas was supplied to
Member States.333 For example, TPA for new entrants could be
refused based on PSOs imposed by Article 3(2) of the Second Gas
Directive334 or lack of capacity or based on serious economic and
financial difficulties relating to existing take-or-pay obligations
in supply contracts.335
It is noted that Regulation 1775 of September 2005 provided
further guidelines for the TPA regime, principles for capacity
allocation mechanisms, congestion management procedures, and
transparency requirements.336 It states inter alia that:
[N]on-discriminatory and transparent balancing
systems for gas, operated by transmission system
operators, are important mechanisms, particularly for
new market entrants which may have more difficulty
balancing their overall sales portfolio than companies
already established within a relevant market. It is,
therefore, necessary to lay down rules to ensure that
transmission system operators operate such
mechanisms in a manner compatible with nondiscriminatory, transparent and effective access
conditions to the network . . . .337
In implementing the liberalization agenda, the EU primarily
resorted to (i) competition law framework and (ii) the evolving
IEM bundle of directives and regulations to ensure an effective

332. Council Directive 03/55, 2003 O.J. (L176) 59, 62 (EC).
333. Council Directive 03/55, 2003 O.J. (L 176) 25 (EC).
334. Council Directive 03/55, 2003 O.J. (L 176) 62 (EC).
335. Council Directive 03/55, art. 21, 27, 2003 O.J. (L176) (EC).
336. Commission Regulation 1775/05 of Sept. 28, 2005, On Conditions for Access to
The Natural Gas Transmission Networks, 2005 O.J. (L289) 2 (EC).
337. Commission Regulation 1775/05, 2005 O.J. (L289) 2 (EC).
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TPA, unbundling competitive energy supply.338 While competition
law rules are applied ex post and treat TPA and unbundling as an
exception to the general rule that market operators are not
required to proactively aid their competitors in accessing the
market, the IEM regulatory package, on the other hand, is
applied ex ante and treats TPA and unbundling requirements as
the general principle with a limited number of exemptions to TPA
and variations to unbundling.339
b. Highlighting the role of institutions in market
restructuring and open access
In dealing with antitrust cases at the EU level, it is important
to note that the Commission relied on principles such as the
“essential facilities doctrine.”340 Such underlying principles
comprised a key rationale in the application of TPA rules and
antitrust enforcement investigations by the Commission. 341 As
pointed out earlier,342 the essential facilities doctrine had its roots
in the U.S. antitrust law. The central thrust of the doctrine is that
facilities—such as harbours and ports for shipping lines,
computer reservation systems for airlines, and high voltage
electricity transmission lines and gas transmission pipelines for
energy companies—must be made available for use by
competitors where those competitors cannot (or can only by
incurring very high costs) build their own “version” of such
facilities.343 The main factor that triggers its application is
whether the owner of an essential facility can be “rationally” and
reasonably compelled to offer access to competing or neighbouring
undertakings based on competition law. 344 In the context of

338. The underlying EU competition law provisions are contained in TFEU arts.
101–02.
339. See James Ashe-Taylor & Vassili Moussi, EU Competition Law and Thirdparty Access to Gas Transmission Networks, 14 UTIL. L. REV. 105 (2005) (noting that the
development of an effective third-party access system can be achieved by means of both ex
ante and ex post competition law regulation).
340. OECD COMPETITION COMM. DEB. (40918) 8–9 (Feb. 1996).
341. Id.
342. See supra note 208.
343. Talus, supra note 3, at 24–27; Talus, supra note 2, at 305–309.
344. Donna Patterson, Robert Pitofsky & Jonathan Hooks, The Essential Facilities
Doctrine Under United States Antitrust Law, 70 ANTITRUST L.J. 443, 448 (2002).
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energy industry regulation, intriguing questions obviously arise
when applying the doctrine to particular cases. This is
particularly so when one considers the unique nature of gas
supply arrangements and infrastructural investments, as well as
the natural monopoly/economies of scale features involved. Such
factors and elements ordinarily make it more prudent to have one
pipeline supplying an increasingly large demand centre or
wholesale buyer, as long as there is room to increase
volumes/capacity as required, rather than having several
pipelines and operators supplying the same centre or buyer.345
Thus, some of the intriguing questions that arise in this context
relate to the scope of the essential facilities doctrine and
determination of whether an incumbent operator’s decision to
“refuse to deal” or allow TPA (especially to a firm that is not
affiliated to such an incumbent vertically-integrated network
owner) is due to anti-competitive motives instead of normal and
acceptable business strategies. 346
In a more extensive consideration of these issues, Talus
opines that GDF Suez and E.ON are examples of EU competition
law cases initiated by the Commission to facilitate TPA to
transportation capacity and curb the entry foreclosures
perpetrated by GDF and E.ON as vertically-integrated marketdominating incumbents at the time. 347 Arguably, these cases
exemplify the instrumental role played by the Commission in
engineering open access and new market structures which
appeared herculean and almost impossible to achieve through
sector-specific regulation.348 Both the GDF and E.ON cases
primarily relate to anticompetitive effects resulting from longterm capacity booking practices and are important in clarifying
the permissible limits of the extent to which dominant companies
345. See Zyuzev, supra note 27, at 6, 11 (describing the benefits of natural
monopolies).
346. See Talus, supra note 3, at 23 (posing the question in terms of anti-competitive
intent versus the ability to extract “supra-normal profits,” though both have the potential
for abuse).
347. Id. at 23; see also Ricardo Cardoso et al., The Commission’s GDF and E.ON
Gas Decisions Concerning Long-Term Capacity Bookings use of Own Infrastructure as
Possible Abuse Under Article 102 TFEU, COMPETITION POLICY NEWSL. (Eur. Comm’n,
Brussels, Belgium) (Aug. 31, 2010), at 8.
348. Talus, supra note 3, at 34.
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can reserve capacities on a long-term basis in their own network
infrastructure, especially when such infrastructure qualifies as
“essential facilities.”349
In respect of the GDF case, it is worth noting that the
Commission issued a press release on May 22, 2008 to confirm
“the initiation of proceedings against Gaz de France [relating to]
potential infringement [consisting] of behavior that might
prevent or reduce competition on downstream supply markets for
natural gas in France through, in particular, a combination of
long-term reservation of transport capacity and a network of
import agreements, as well as through underinvestment in
import infrastructure capacity.350 These suspected practices. . .
are allegedly engaged in by Gaz de France SA, its subsidiaries
and companies under its control.”351 The Commission was
essentially concerned that almost the entire capacity of GDF’s gas
networks was booked, on a long-term basis, by GDF’s own supply
businesses, leaving virtually no room for third party transport.352
A similar structure and paradigm existed in Germany, as
reported via the E.ON Gas case. E.ON—a leading European
energy company active in the production, transport, and supply
of electricity and gas—was the largest supplier of natural gas and
operated the largest German gas transmission network.353
The GDF and E.ON sought to assuage the Commission’s
antitrust concerns, by making commitments under Article 9 of
Regulation (EC) No 1/2003. 354 Consequently, the evaluation of
the proposed commitment confirmed that they were suitable to

349. Cardoso, supra note 347, at 8, 10.
350. European Commission Press Release MEMO/08/328, Antitrust: Commission
Opens Formal Proceedings Against Gaz de France Concerning Suspected Gas Supply
Restrictions (May 22, 2008).
351. Id.
352. Id.; Cardoso, supra note 347, at 8.
353. Cardoso, supra note 347, at 9–10. (noting that the Commission found that the
incumbents’ gas networks could be classed as essential facilities; refusal to grant access to
an essential facility typically constitutes an abuse under Article 102 TFEU if (i) access is
objectively necessary to be able to compete effectively on a downstream market, (ii) the
refusal is likely to lead to the elimination of effective competition on the downstream
market and (iii) the refusal is likely to lead to consumer harm).
354. Id. at 11.
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resolve the identified anti-competition issues.355 The Commission
believed that GDF’s commitments should have a significant
structural impact on the ability of other companies to compete to
the benefit of domestic and industrial gas consumers.356
Similarly, E.ON committed to releasing large capacity volumes at
the entry points to its gas networks by October 2010.357 The
capacities released at different entry points by October of 2010
corresponded to around 15% of the pipeline capacity.358
Additionally, E.ON agreed to further reduction of its bookings of
entry capacity in the NetConnect Germany grid to 50% and in
E.ON’s grid for low-calorific gas to 64% of pipeline capacity from
October of 2015.359 The Commission and the parties involved
apparently understood the relevant transaction costs and drastic
structural changes required to comply with the commitments
undertaken. Therefore, the antitrust remedy was carried out in
two steps, involving: (i) immediate release at the most important
entry points; and (ii) final reductions.360 On July 26, 2016 the
Commission issued a press release announcing that it had
released E.ON from commitments to reduce long-term bookings
on the German gas grid. The release came almost five years ahead
of schedule because of E.ON’s successful implementation of the
355. Id. (highlighting that the GDF committed to releasing a large share of its longterm reservations of gas import capacity into France, and to continue to reduce its share
to below 50% of these reservations).
356. Press Release, Eur. Comm’n, Antitrust: Commission accepts commitments by
GDF Suez to boost competition in French Gas Market (Dec. 3, 2009)
(http://europa.eu/rapid/press-release_IP-09-1872_en.htm) (noting that the Commission
reportedly reviewed the commitments in close cooperation with the French energy
regulator).
357. Cardoso, supra note 347, at 11.
358. Id.
359. Press Release, Eur. Comm’n, Antitrust: E.ON’s Commitments Open Up
German Gas Market to Competitors (May 4, 2010) (http://europa.eu/rapid/pressrelease_IP-10-494_en.htm) (similarly finding that the Commission reviewed the
commitments in close cooperation with the German energy regulator (Bundesnetzagentur)
and the German competition authority (Bundeskartellamt), and also consulted interested
parties, which responded positively to the draft settlement decision).
360. Cardoso, supra note 347, at 11 (detailing that the GDF and E.ON also
committed not to exceed these thresholds for ten years thereafter, and that the release
had to be carried out in accordance with the national rules for capacity allocation (with
some supplementary specifications) due to the complexity of these network-related
remedies; in each case a trustee was to supervise implementation).
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commitments, and that competition on the market had increased
significantly.361
The following points highlight the instrumental role played
by the Commission—in collaboration with the NRAs in terms of
addressing information asymmetry gaps and providing rational
justifications—in the implementation of EU competition law to
effect pro-liberalization structural changes following the E.ON
and GDF cases:

(i) The issues largely pertain to capacity reservations of
transport capacity by vertically-integrated firms in
respect of their own transmission infrastructure,
which were deemed to be ‘essential facilities’. Thus,
there was a need to re-examine the foreclosure and
anti-competition implications of long-term capacity
contracts concluded within the same company, i.e.,
the TSO and the gas supply branch of GDF and
E.ON.
(ii) The Commission considered gas transmission networks
to be natural monopolies. Thus, access to transport
capacity on a gas transmission grid was regarded as
essential for gas suppliers to transport gas to their
potential customers. The natural monopoly factor meant
that competing gas suppliers that intend to supply
customers in the grids of the domineering gas incumbents
had no alternative but to use the “monopolized” gas
networks’ entry points to reach customers within the
range of these networks. The Commission rejected all
claims that competitors, among other things, could
reproduce the transport infrastructure because of the high
investment costs, planning risk, and the length of time it

361. See Press Release, Eur. Comm’n, Antitrust: Successful Opening of German Gas
Markets Allows Early Termination of E.ON Commitments, (July 26, 2016)
(europa.eu/rapid/press-release_IP-16-2646_en.pdf)
(explaining
that
whilst
the
Commission’s objective of promoting its liberalisation and open access policy objectives,
and firms like E.ON and GDF were being objectively compelled to grant TPA and carryout transactional and structural changes, the parallel pursuit of state-supported
renewable energy for sustainability purposes would eventually affect the
“competitiveness” of the restructured incumbents).
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takes to construct high-pressure gas transmission
pipelines.362In both cases, the Commission found that
GDF and E.ON not only controlled and literally
“monopolized” the markets for gas transport via their
affiliated TSOs, but that both companies also held a
dominant position on various national gas import and
supply markets supplied by their grids, which they could
maintain or reinforce by foreclosing access to the
transmission grid.363
(iii)GDF and E.ON’s long-term capacity bookings and
GDF’s behavior relating to its two LNG terminals at Fos
Cavaou and Montoir de Bretagne were in all cases found
to be likely to eliminate competition. Thus, given the
importance of the transmission pipelines, such long-term
capacity bookings were responsible for the
underdevelopment of supply competition. It also created
potential risks of discrimination that could harm consumers.364 Thus, the decisions included a finding that
there was no obvious objective justification for
maintaining the “anticompetitive” behavior in question.
c. Competing for access: dominant incumbents versus new
entrants
The Commission and relevant institutions played a pivotal
role in managing some of the earlier conflicts of interests in the
evolving IEM, as well as restructuring and transaction costs
arising from initiating pro-liberalization and regulation-forcompetition paradigms. The antitrust investigations into
Distrigas in Belgium and Marathon—a Norwegian gas-producing
subsidiary of a U.S. international oil and gas company—provides
an instructive example of the earlier contentions for market
access in the EU.365
362. Cardoso, supra note 347, at 10.
363. Id. at 10.
364. Id.
365. Commission Decision No. COMP/B-1/37966 (Distrigaz), 2007 (OJ C 9/8); see
Press Release, Eur. Comm’n, Commission Settles Marathon Case with Gaz de France and
Ruhrgas (Apr. 30, 2004), (http://europa.eu/rapid/press-release_IP-04-573_en.htm).
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The Distrigas case and the Marathon Corp. case
Between 2004 and 2006, the Commission issued three
different Statement of Objections concerning Distrigas’ gas
supply contracts with various customers (industrial users,
electricity producers, resellers) in Belgium.366 Prior to the First
Gas Directive and thus the advent of liberalization of the gas
sector in 2000, Distrigas had the exclusive right to transport and
store gas underground in Belgium and was the only supplier of
gas to large customers. 367 In its assessments, the Commission
observed that most customers had only one gas supplier, i.e.,
Distrigaz.368 Thus, the use of long-term gas supply contracts
would limit TPA and competition. According to the Commission,
Distrigas exhibited “market dominance” within the meaning of
Article 82 of the EC Treaty, especially because of its very high
market share even after over five years of gas market
liberalization.369 There was also a concern of significant barriers
to entry and the vertical integration of Distrigas within the Suez
group, which strengthened the company’s position in the Belgian
market.370 Following the investigative assessments, Distrigas
made significant commitments which the Commission considered
sufficient to address the identified competition concerns.371
366. Commission Decision, supra note 365, at 3.
367. Id. at 3 (The company was also part of a conglomerate mainly owned by the
Suez Group which also included the main electricity generator in Belgium and thus one of
the main gas buyers and gas/electricity resellers. Distrigas was also active on the gas
supply markets of France, Germany and the Netherlands, including gas transit and
Liquefied Natural Gas markets.).
368. Id. at 2–3.
369. Id.
370. Commission Decision, supra note 365, at 2–3.
371. Id. at 8–9 (noting that the commitments made includes that: First, on average
a minimum of 70 % of the gas volumes supplied by Distrigas and connected undertakings
to industrial users and electricity producers in Belgium will return to the market each
year. If Distrigas’ total sales decrease from their 2007 level, then Distrigas will be able to
tie a certain fixed volume of gas sales, which represents less than 20 % of the total market
concerned. Secondly, contracts with industrial users and electricity producers cannot be
longer than five years; however, contracts relating to new power plants with a capacity
exceeding 10 MW are not subject to the commitments. Thirdly, Distrigas undertakes not
to conclude any gas supply agreements with resellers with a duration of over two years.
Fourthly, Distrigas confirms that it will not introduce use restrictions into its supply
contracts. The decision finds that, in view of the commitments, there are no longer grounds
for action by the Commission. The decision shall be binding until 31 December 2010).
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The case of Marathon and some incumbent European gas
undertakings from the 1990s to 2004 also illustrates the
challenges faced at the early stages of EU energy market
liberalization. It exemplifies how the Commission facilitated the
required settlements in accordance with EU competition law and
emerging IEM acquis.372 The disputes revolved around
Marathon’s repeated request for access to the supply network of
the following European incumbents: (i) the three German
companies of Ruhrgas, BEB (a joint venture between ExxonMobil
and Shell), and Thyssengas (a full subsidiary of RWE); (ii) the
Dutch gas company Gasunie (owned by the Dutch State,
ExxonMobil and Shell); and (iii) the French company GDF. 373 The
companies firmly refused the access requests and, eventually,
Marathon had to sell the gas to the European gas companies.374
Consequently, Marathon brought a complaint at the Commission,
as well as a separate arbitration proceeding against two of the
European companies.375 The main contention was that the gas
companies violated EU competition law; especially Articles 81
and 82 EC Treaty (now 101 and 102, TFEU).376 The disputing
parties eventually opted for settlement and the companies agreed
on relevant commitments in accordance with the dictates of the
IEM liberalization regulations and framework at the time.377
d. A Pro-liberalization era following the Energy Sector
Inquiry
The 2007 European Commission’s Energy Sector Inquiry (the
“Inquiry”) confirmed that the Second Gas Directive failed to
achieve a competitive and transparent internal market for gas

372. Press Release, Eur. Comm’n, supra note 365, at 1; Mariano Fernandez Salas
et al., Access to Gas Pipelines: Lessons Learnt From the Marathon Case, COMPETITION
POLICY NEWSL. (Eur. Comm’n, Brussels, Belgium), Summer 2004, at 41-42. 21, 2016),
http://europa.eu/rapid/press-release_IP-04-573_en.htm?locale=en (last visited Aug. 21,
2016); ROBERT KLOTZ ET AL., Access to gas pipelines: lessons learnt from the Marathon case,
COMPETITION POLICY NEWSL. (2004) 41–42, http://europa.eu/rapid/press-release_IP-04573_en.htm?locale=en (last visited Aug. 21, 2016).
373. Press Release, Eur. Comm’n, supra note 365, at 4.
374. Id. at 1; Salas et al., supra note 372, at 41.
375. Salas et al., supra note 372, at 41.
376. Id. at 41–42.
377. Id. at 42.
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and electricity.378 One main finding of the Inquiry was that the
lack of transport capacities, mainly caused by the incumbents’
own bookings, prevented competitors from gaining access to the
pipelines necessary to reach their gas customers.379 According to
the Inquiry:
[I]t focused on identifying areas where competition is
not yet functioning well and those areas which need
to be addressed the most rapidly in order for
liberalization to bear fruit. For the purpose of the
inquiry the key areas were grouped under the
following headings: (1) market concentration/market
power [wholesale gas and electricity markets remain
national in scope, significant concentration of market
power], (2) vertical foreclosure (most prominently
inadequate unbundling of network and supply) [has
negative implications on market functioning and on
incentives to invest in networks, thus threatening
security of supply], (3) lack of market integration
(including lack of regulatory oversight for crossborder issues), (4) lack of transparency [lack of
reliable and timely information on the markets], (5)
price formation [opacity and inefficiency in pricing,
regulated supply tariffs below market prices
discourage new entry], (6) downstream markets, (7)
balancing markets [balancing markets often favor
incumbents and create obstacles for newcomers], and
(8) liquefied natural gas (LNG) [essential for
upstream competition and diversification of supply
sources]. . . [T]he shortcomings identified in these key
areas call for urgent action and priority should be
given to four areas: (1) achieving effective unbundling
of network and supply activities, (2) removing the
regulatory gaps (in particular for cross-border issues),
(3) addressing market concentration and barriers to
entry, and (4) increasing transparency in market
operations.380
The highlighted challenges, coupled-with the antitrust cases
378. DG Competition Report on Energy Sector Inquiry Report, at 4–5 SEC (2006)
1724 (Jan. 5, 2007).
379. Id. at 8.
380. Id. at 4–5; see also Oyewunmi, supra note 3, at 192.
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that followed and the overall ineffectiveness of the second gas
regulatory framework arguably led to the Third Gas Directive
and the 2009 Gas Network Regulation.381 The Third Gas Directive
provides inter alia that: “. . . only the removal of the incentive for
vertically integrated undertakings to discriminate against
competitors as regards network access and investment can ensure
effective unbundling.382 Ownership unbundling, which implies
the appointment of the network owner as the system operator and
its independence from any supply and production interests, is
clearly an effective and stable way to solve the inherent conflict
of interests and to ensure security of supply . . . .”383
Consequently, the Third Gas Directive aimed at
strengthening security of supply by ensuring competitiveness
through more effective ownership unbundling of TSOs and
incumbent network owners, while also incentivizing investments
in infrastructure, efficient competition, and TPA to gas
markets.384 It recognized the need for the independence of NRAs
to ensure regulatory effectiveness.385 In this regard, energy
regulators should be able to act and take regulatory decisions
without undue interference from the state as well as to avoid
regulatory capture by industry operators.386 The 2009 Gas
Network Regulation provided for the mandatory certification of
TSOs who have complied with the unbundling requirements of
the Third Gas Directive.387 Furthermore, in order to foster
competition and wholesale gas market liquidity, it established
entry-exit organization of access to transmission system
networks.388 As such, entry capacity had to be booked
independently from exit capacity and the practice of setting
tariffs on the basis of contract paths was replaced by one based

381. Oyewunmi, supra note 3, at 192.
382. Council Directive 09/73, 2009 O.J. (L 211) 8 (EC).
383. Id.
384. Id. at arts. 6, 8.
385. Id. at 8, Chapter VIII.
386. Id. at 97.
387. Commission Regulation 715/09, 2009 O.J. (L 211) (EC) 41; Council Directive,
supra note 382, at art. 9, 10.
388. Commission Regulation, supra note 387, at 38.
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on transport through zones.389 The regulation further provides for
the development of twelve binding pan-European Network Codes
on cross-border rules. The network-codes pertain to : (i) capacity
allocation and congestion management; (ii) balancing; (iii) tariffs;
(iv) interoperability; (v) network security and reliability; (vi)
network connection; (vii) TPA; (viii) data exchange and
settlement; (ix) operational procedures for emergencies; (x)
trading; (xi) transparency; and (xii) energy efficiency for gas
networks.390 These network codes (within overarching framework
guidelines) are being developed by the EU-level agencies—
namely the ACER and the European Network of Transmission
System Operators for Gas (ENTSO-G), in consultation with the
Commission.391
e. Regulatory Authorities and the IEM’s institutional
framework
One of the central objectives of the NRAs, as defined under
Third Gas Directive, is to promote, in close cooperation with
ACER, national regulatory authorities of Member States and the
Commission, “a competitive, secure and environmentally
sustainable internal market in natural gas within the
Community, and effective market opening for all customers and
suppliers in the Community, and ensuring requisite conditions
for effective and reliable gas network operation, taking into
account long-term objectives.”392 In this regard, Johnston and
Block state as follows:
As the details of EU-level legislation on the energy
sector has grown, so has the realization that the
effective application and enforcement of such rules
are dependent upon strong, well-resourced and
independent national regulatory energy regulators in
Member States. At the same time, the impact of the
cross-border relations between such regulators, both
389.
390.
391.

Id.
Id. at art. 6–8; Stern & Rogers, supra note 28, at 57.
Stern & Rogers, supra note 28, at 57; JOHNSTON & BLOCK, supra note 217, at

148.
392. Council Directive, supra note 382, at art. 40(a) (noting that article 36(a) of the
Third Electricity Directive contains a similar provision in respect of the internal energy
market for electricity).
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within the EU and with third countries, has become
clearer, as [with] the need for a degree of greater
coordination at [the] European level between
regulatory initiatives and activities (particularly
where market liberalization and integration has faced
conflicting national regimes and demands, causing
delays, cost increases and creating disincentives to
invest in important new generation, transmission and
[supply infrastructure or] capacity.393
Amongst other duties, the Third Gas Directive provides that
the NRAs of Member States are responsible for: (i) monitoring
restrictive contractual practices; (ii) protecting contractual
freedom, especially interruptible supply contracts and long-term
contracts, provided such contracts are compatible with EU law
and consistent with EU policies; (iii) fixing or approving,
transmission or distribution tariffs and eir methodologies in
accordance with transparent criteria; (iv) cooperation on crossborder issues with the regulatory authority or authorities of the
Member States concerned and with the ACER; and (v) overseeing
compliance with legally binding decisions of the ACER and the
Commission.394 The highlighted duties coupled with the central
objective mentioned above seem to set a clear path for the
instrumental role to be played by the NRAs in close collaboration
with the ACER and EU institutions in ensuring the realization of
the EU’s threefold energy policy objectives and, especially, in
managing the intricacies of restructuring at national level.
In performing the tariff and methodology-setting functions,
the NRAs must ensure that TSOs and DSOs receive appropriate
incentives to increase efficiencies, enhance market integration,
and security of supply, as well as carry out appropriate market
research activities.395 Such provisions essentially call for the
implementation of an incentive-based tariff and price regulation
framework by Member States. Thus, regulatory and policy level
coordination at the EU level becomes more essential for the
development of sound, effective, and interconnected IEM. It is
noted that regulatory and policy level cooperation at the EU-level

393.
394.
395.

JOHNSTON & BLOCK, supra note 217, at 125.
Third Gas Directive, art 41; Oyewunmi, supra note 3, at 193–94.
Id.
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is essential for the development of sound, effective and
interconnected IEM. Such EU-level cooperation is facilitated
mostly through the ACER, the European Network of
Transmission System Operators for Electricity (“ENTSO-E”), and
the ENTSO-G. There is also the Council of European Energy
Regulators (“CEER”) which complements ACER’s role in the
creation of a single, competitive, efficient and sustainable EU
IEM.396 While ACER’s scope and main focus is requirements
under extant EU law, the CEER does everything else regarding
energy regulation.397 In relation to certain NRAs’ tasks, such as
regulating access and operational security of cross-border
infrastructure, the ACER is empowered to issue binding decisions
in cases where the concerned NRAs are unable to reach an
agreement with relevant parties or following a joint request from
the NRAs in question.398 Thus, ACER fills an essential gap as the
EU-level coordinating and de facto regulatory institution.399 It
has been agreeably pointed out by the IEA, that: “[T]he Third
Package strengthened the independence of NRAs from the
governments and promotes their co-operation at EU level through
ACER. ACER is far from being a European regulator (Meroni
doctrine), as it essentially creates a framework for the cooperation and participation of the national regulatory authorities
at EU level. ACER provides for the uniform application of the
internal market rules in the European Union and deals with
cross-border decisions involving at least two member states.”400
396. Art. 7(2) of the Third Gas Directive provides that ‘[ACER] shall cooperate with
national regulatory authorities and transmission system operators to ensure the
compatibility of regulatory frameworks between the regions with the aim of creating a
competitive internal market in natural gas. Where the Agency considers that binding rules
on such cooperation are required, it shall make appropriate recommendations’; see also
The Agency, ACER, http://www.acer.europa.eu/en/The_agency/Pages/default.aspx (last
visited Sept. 17, 2017); Who Is ENTSO-E?, ENTSO-E, https://www.entsoe.eu/about-entsoe/Pages/default.aspx
(last
visited
Sept.
17,
2017);
Mission,
ENTSO-G,
https://www.entsog.eu/mission (last visited Sept. 17, 2017); About, COUNCIL OF EUROPEAN
ENERGY REGULATORS, https://www.ceer.eu/eer_about (last visited Sept. 17, 2017).
397. Id.
398. Id.; Council Directive, supra note 382, at art. 41–42.
399. Oyewunmi, supra note 3, at 193.
400. Hancher & Adrien de Hauteclocque supra note 1; see also IEA EU 2014 Review,
supra note 146, at 184 (detailing that the competences and powers of ACER were designed
in accordance with the Meroni doctrine, which connotes that an institution like the
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In developing the framework guidelines and network codes,
ACER is required to make extensive consultations with market
participants (usually through direct consultations), TSOs,
consumers, end-users, and where relevant, competition
authorities in an open and transparent manner.401 Ordinarily,
such consultations should include external (non-EU) suppliers
(such as Russia’s Gazprom or Norway’s Statoil), which constitute
the upstream segment of the energy value chain.402 Information
received from market participants can enhance the
responsiveness and instrumental effectiveness of the regulatory
framework as a whole;403 however, it is also important to
maintain the “independence” of ACER and the NRAs to prevent
the development and effects of regulatory capture and
opportunism by market players. 404
The role of the NRAs and EU-level institutional framework
for coordination and cooperation appears more amplified under
the Third Energy Package. Remarkably, in 2011, the legal
framework for wholesale energy market transparency, reporting
and oversight functions was adopted in the form of the REMIT
Regulation.405 It provides the rules for and prohibits abusive and
Commission cannot delegate to an agency powers it does not possess, and the powers
delegated can be neither greater nor different than those granted in the first place by
primary or secondary EC laws as ACER’s powers to define the terms and conditions for
access and operational security of cross-border infrastructure are inherently technical and
case specific and its decision powers on exemptions are subject to approval by the
Commission and Member States themselves).
401. Commission Regulation, supra note 387, at 1 (noting that the Network codes
are designed to enhance cross-border and market integration issues, covering the twelve
broad areas for action. National codes which do not affect cross-border trade could be
developed by the Member States. ACER currently adopts the direct consultation method
with stakeholders and the current areas of work concern capacity-allocation,
interoperability, balancing and tariffs rules). See ACER, Framework Guidelines and
Network
Codes,
www.acer.europa.eu/Gas/Framework%20guidelines_and_network%20codes/Pages/defaul
t.aspx (last visited Dec. 6, 2015).
402. 2011 O.J. (L 326) 20. Oyewunmi, supra note 3, at 193
403. Id. at 18.
404. Hauteclocque & Perez, supra note 329, at 11.
405. Proposal for a Regulation of the European Parliament and of the Council on
the Internal Market for Electricity, at 15, COM (2016) 861 final (Feb. 23, 2017); see also
Council Regulation 1227/2011, 2011 O.J. (L 326) 1 (finding that the REMIT
Implementation Regulation provides for the rules bordering on the provision of data to the
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market manipulation practices relating to the wholesale energy
markets.406 The ACER is entrusted with the role of monitoring
wholesale energy markets in close collaboration with the NRAs
while considering the interactions between the Emissions
Trading Scheme and wholesale energy markets.407 It is noted
that, under the REMIT Regulations, reporting obligations should
be carried out cost-efficiently and not place unnecessary costs or
administrative burdens on market participants. 408 The REMIT
Regulations also prohibit the use of insider information for
trading and other forms of manipulative behaviors and market
abuse.
The role and co-operation of the TSOs within the EU
regulatory and institutional framework have been reinforced, to
the extent that TSOs are now primarily responsible for the
network rules and EU-wide network planning. 409 In general, it
can be argued that there are stricter and more prescriptive rules
on structural and ownership unbundling of incumbent verticallyintergraded undertakings in relation to the control and
management of gas supplies and energy generation,
transmission, and distribution within the EU. Currently, there
seem to be renewed efforts at overhauling and strengthening the
EU-level institutional framework for the IEM, with a cardinal
focus on security of supply, enhancing cooperation, and solidarity
amongst Member States and fixing challenges with external
energy supply dimensions.410
ACER and implementing Article 8(2) and (6) of REMIT Regulation; it defines the details
of reportable wholesale energy products and fundamental data. It also establishes
appropriate channels for data reporting including defining timing and regularity of data
reports).
406. 2011 O.J. (L 326) 1–2.
407. Id. at 5.
408. Id. at 3.
409. Organisation for Economic Co-operation and Development: International
Energy Agency (OECD/IEA), Energy Policies of IEA Countries: European Union 2014
Review,
at
36,
(2d
ed.
2014),
https://www.iea.org/publications/freepublications/publication/EuropeanUnion_2014.pdf.
410. A Framework Strategy for a Resilient Energy Union with a Forward-Looking
Climate Change Policy, at 3–6, COM (2015) 80 final (Feb. 25, 2015); Proposal for a
Regulation of the European Parliament and of the Council Concerning Measures to
Safeguard the Security of Gas Supply and Repealing Regulation (EU) No 994/2010, at 2–
4, COM (2016) 52 final (Feb. 16, 2016); Central Europe Energy Partners (CEEP), The
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2. Facilitating EU energy law and policy objectives
The notions of welfare economics and the idea of an efficient
global market as the appropriate goal of regulation have gained
considerable influence in the development and implementation of
EU energy law and policy.411 As earlier stated, the threesome
objectives of (i) sustainability through environmental protection
and climate change mitigation; (ii) competitiveness through
liberalization; and (iii) security of energy supply, have been
simultaneously pursued by regulation and the key institutions.412
With regard to the judicial element of the EU-level institutional
framework, the CJEU interprets EU law to make sure it
is applied in the same way in all EU countries and settles legal
disputes between national governments and EU institutions.413
In
certain
circumstances, individuals,
companies,
and
organizations may apply to the CJEU for review of action taken
by an EU institution if they can demonstrate that they are
affected to a sufficient degree by that action.414 The CJEU is
currently divided into two courts: (i) the European Court of
Justice (ECJ), which deals with requests for preliminary rulings
from national courts and certain actions for annulment and
appeals; and (ii) the General Court, which rules on actions for
annulment brought by individuals, companies, and, in some
cases, national governments. 415 Practically, the General Court
deals mainly with competition law, State aid, trade, agriculture,
trademarks.416 Notably, the ECJ as one of such key institutions
typically adopts a teleological approach in its interpretation and

Revised Security of Gas Regulation (July 5, 2016), www.ceep.be/revised-security-gassupply-regulation/ (last visited Sept. 6, 2016).
411. MORGAN & YEUNG, supra note 3, at 304–06.
412. Commission Green Paper on A European Strategy for Sustainable, Competitive,
and Secure Energy, at 17–18, COM (2006) 105 final (March 8, 2006).
413.
The EU, Court of Justice of the European Union (CJEU),
https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_en
(last
visited Feb. 2, 2017); 2012 O.J. (C 326) 1, 162–63.
414. The
Action
for
Annulment,
http://eurlex.europa.eu/legalcontent/EN/TXT/HTML/?uri=LEGISSUM:ai0038&from=EN
(last visited Aug. 28, 2017) (listing the grounds on which the Court of Justice may annul
an act adopted by a European Union institution, body, office, or organization).
415. Court of Justice of the European Union, supra note 414.
416. Id.
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application of EU law and policy.417 Thus, it is expected that the
threesome energy policy objectives would ordinarily be essential
in its decisions even though some argue that these are often
inherently conflicting.418 Such conflicts can be seen when the
demands of institutional restructuring aim at enhancing effective
markets and competitiveness, on one hand, while there is the
challenge of state intervention to support sustainability and
environmental protection, on the other.
It is noted here that without competitive, efficient markets
and economic regulation in terms of pricing and resource
allocation in such a network-bound industry like gas and energy,
there is a significant risk of locked-in inefficiencies and a
prolonged streak of inadequate investments in critical
infrastructure, thereby ultimately affecting the security of
supply. Furthermore, in some cases the high cost of maintaining
sustainability through renewables requires state support and
intervention which, if not effectively carried out in consonance
with the market-led developments of conventional gas-fired
power generation and supply, can have greater market distorting
implications and supply inadequacy concerns.419 For example,
between 2013 to 2015 it was often reported that the lack of a
holistic approach in the drive towards state-centered
subsidization of renewables had led to power prices being
depressed, along with erosion of the profitability of longstanding
gas-fired and coal-based power generators.420 This was thought to
have led to a marked tendency for such utilities to cut costs,
reduce capital spending and sell assets. 421 As recently reported,

417. Nial Fennelly, Legal Interpretation at the European Court of Justice, 20
FORDHAM INT’L L.J. 656, 656 (1996).
418. See, e.g., DEBRA JOHNSON & COLIN TURNER, EUROPEAN BUSINESS: POLICY
CHALLENGES FOR THE NEW COMMERCIAL ENVIRONMENT 189 (Routledge 1st ed. 2000).
419. Oyewunmi, supra note 20, at 86; see also Kaisa Huhta, A New Era for Capacity
Mechanisms - Reviewing the European Commission’s “Clean Energy for All Europeans”
Legislative Package, Oil, Gas, and Energy Law Intelligence (OGEL) Advanced Publication
9–10 (2017) (commenting on the recent development on ensuring energy supply adequacy
in the EU in the context of sustainability or “Clean Energy for All”).
420. See Organisation for Economic Co-operation and Development: International
Energy Agency (OECD/IEA), supra note 410, at 13.
421. See id. at 128 (describing the methods by which the trend of eroding
conventional generation can be reversed).
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Germany’s radical and unprecedented state-supported shift
towards renewables created a glut and squeezed earnings from
traditional electricity sources.422 Accordingly, these developments
have led to huge asset write-downs, cancellation of shareholder
dividends and mothballing of proposed infrastructural
investments by large, conventional, gas-reliant utilities like RWE
and E.ON.423
a. Exemplifying the CJEU and the Commission’s
regulatory approaches
In its role as the EU’s judicial institution, the CJEU ensures
that EU law is interpreted uniformly across Member States,
pursuant to Article 267 of the TFEU which provides for the
preliminary ruling procedure mechanism.424 This procedure
enables the ECJ and the relevant EU-level institutions to play a
facilitative and instrumental role in resolving emerging disputes
relating to questions pending before courts in Member States.425
It is noted that Article 267 of the TFEU provides inter alia that:
The CJEU shall have jurisdiction to give preliminary rulings
concerning: (a) the interpretation of the Treaties; (b) the validity
and interpretation of acts of the institutions, bodies, offices or
agencies of the Union; where such a question is raised before any
court or tribunal of a Member State, that court or tribunal may,
if it considers that a decision on the question is necessary to
enable it to give judgment, request the CJEU to give a ruling
thereon.426
The CJEU is also empowered under Article 263 TFEU to
review the legality of legislative acts, and actions of the Council,

422. The Best Energy Revolution Money Can Buy, FORTUNE (March 15, 2017).
423. Lars Paulsson & Tino Andresen, RWE Scraps 2016 Dividend After Another
Multi-Billion
Writedown,
BLOOMBERG
(Feb.
22,
2017),
https://www.bloomberg.com/news/articles/2017-02-22/rwe-writes-off-4-3-billion-euros-onsliding-power-prices (last visited Feb. 23, 2017); Guy Chazan, RWE Posts €5.7bn Loss and
Scraps Dividend, FIN. TIMES (Feb. 22, 2017), https://www.ft.com/content/4513da52-f8d011e6-9516-2d969e0d3b65 (last visited Feb. 23, 2017).
424. 2012 O.J. (C 326) 1, 162–64.
425. Jaime Rodriguez Medal, Concept of a Court or Tribunal under the Reference for
a Preliminary Ruling: Who Can Refer Questions to the Court of Justice of the EU?, 8 EUR.
J. LEGAL STUD. 104, 107 (2015).
426. 2012 O.J. (C 326) 1, 164.
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the Commission and of the European Central Bank, other than
recommendations and opinions, and of acts of the European
Parliament and of the European Council intended to produce
legal effects vis-à-vis third parties.427 Thus, the CJEU has
jurisdiction to adjudicate matters relating to actions brought by a
Member State, the European Parliament, the Council or the
Commission on grounds of lack of competence, infringement of an
essential procedural requirement, infringement of the Treaties or
of any rule of law relating to their application, or misuse of
powers.428 Hence, the provisions of Article 263 may be considered
as enabling judicial review in such a way as to allow the CJEU to
provide adjudicative balance while considering the actions of the
executive and legislative institutions of the EU.429 Such a role is
essential given the considerable and often far-reaching discretion
wielded by institutions like the Commission in informing and
directing policy and regulatory developments in Member States,
as already highlighted above.
The Commission is also empowered to bring actions against
Member States that fail to comply with EU law and
regulations.430 For example, between 1994 and 1997, such actions
were initiated by the Commission against individual Member
States that had granted exclusive rights to designated utilities
and undertakings to import or export natural gas and
electricity.431 As rightly pointed out by Penttinen, while EU law
required free movement of goods and non-discrimination amongst
Member States regarding trade and procurement, several States
contended that public safety and policy justified such exclusive
rights.432 The Member States concerned included the

427. Id. at 162.
428. Id.
429. City Colleges, European Union Law 79–80 (2016–17) (explaining Member
States’ power to seek judicial review of the acts of the EU institutions).
430. Sirja-Leena Penttinen, The Role of the Court of Justice of European Union in
the Energy Market Liberalization, in RESEARCH HANDBOOK ON INTERNATIONAL ENERGY
LAW 241, 252–53 (Kim Talus ed., 2014) (explaining that the Commission had the power to
abolish monopoly rights under certain circumstances).
431. Id. at 252–53.
432. Id. at 252 (explaining the difficulty in balancing the policies for and against
energy-sector monopolies).
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Netherlands,433 Italy,434 France,435 and Spain.436 Proceedings
were instituted by the Commission 437 for a declaration that the
grant of exclusive import and export rights by the relevant
Member States violated their obligations under the relevant
provisions of the EC Treaty which, among other things, related to
the free movement, trade, and procurement of goods in the
evolving internal market.438 The CJEU held that the Commission
may take action to prohibit the grant of exclusive rights to
national monopolies.439 However, the Commission is subject to a
higher burden of proof to establish that the existence of the
exclusive rights was not essential to meeting PSOs. 440 The
Commission brought infringement proceedings against nineteen
Member States under Article 258 TFEU for non-transposition of
the Third Energy Package in 2011, while the Commission’s legal
opinion was sent to sixteen ‘non-compliant’ States in 2012 and
early 2013.441
In Commission v Germany, the ECJ held that, Germany
failed to fulfil its obligations to transpose into its national law and
implement the First Gas Directive as required.442 Clearly, the
ECJ played an instrumental role in this case by reviewing
Germany’s actions as a Member State in relation to its obligations
to implement EU IEM directives. However, the EU regulatory
packages have now been implemented into German law in the
form of the Law on Electricity and Gas Supply
(“Energiewirtschaftsgesetz” or “EnWG”) and corresponding
regulations on network access.443 Furthermore, the formal
433. Case C-157/94, Comm’n v. Neth., 1997 E.C.R. I-5768.
434. Case C-158/94, Comm’n v. Italy, 1997 E.C.R. I-5793.
435. Case C-159/94, Comm’n v. France, 1997 E.C.R. I-5819.
436. Case C-160/94, Comm’n v. Spain, 1997 E.C.R. I-5853.
437. 2012 O.J. (C 326) 1, 160.
438. Penttinen, supra note 431, at 251–52 (explaining that beginning in the early
1990s, the Commission shifted its focus towards challenging the existence of energy sector
monopolies, albeit in the context of fostering free movement of goods and services within
the economic union).
439. Id. at 252–53.
440. Id.
441. Id. at 247.
442. Case C-64/03, Comm’n v. Fed. Republic of Ger., 2004 E.C.R. I-3552.
443. Organisation for Economic Co-operation and Development: International

(Do Not Delete)

2017]

3/7/2018 12:08 AM

EXAMINING THE ROLE OF REGULATION

287

political institutions have also changed: to wit, the Ministry of
Economics (“BMWI”) together with the German Federal Network
Agency (“BNetzA” or “Bundesnetzagentur”) now coordinate the
functioning of the gas system (as well as other network-bound
sectors like electricity, post, railway and telecommunications)
with the market actors.444
The Citiworks AG case involving Germany and the
Federutility case involving Italy further demonstrate the pivotal
role of the CJEU and the EU judicial apparatus in clarifying the
applicable EU law and policy objectives as well as guiding
Member State courts on the task of balancing the often competing
interests and claims that arise at the national level. The
Citiworks AG case shows the role of the courts in applying the
rules relating TPA both to generic energy supply systems and to
those with unusual features, as well as the applicable exemptions
to the rule.445 The Federutility case, on the other hand,
exemplifies the role of the CJEU in balancing the need for State
intervention as may be necessary in the pricing of domestic gas
supply in the general economic interest and on PSO and public or
consumer protection grounds vis-à-vis the expectation of marketbased pricing for gas supply in a “pre-sector inquiry” and proliberalization era. 446
i. Citiworks AG (2008)
The Citiworks case involved a reference for a preliminary
ruling on the interpretation of Article 20(1) of the Second
Electricity Directive relating to its TPA provisions. Citiworks is
an electricity supply undertaking incorporated under German

Energy Agency (OECD/IEA), Energy Policies of IEA Countries: Germany 2013 Review 9,
(2013),
https://www.iea.org/publications/freepublications/publication/Germany2013_free.pdf.
444. See id. at 24–25.
445. Case C-439/06, Citiworks AG v. Sächsisches et al., 2008 E.C.R. I-3939.
Available
in
English
at
http://curia.europa.eu/juris/document/document.jsf?text=&docid=67746&pageIndex=0&d
oclang=EN&mode=lst&dir=&occ=first&part=1&cid=212083, at 6 (listing the applicable
exemptions to the open access rule) [hereinafter Citiworks 2].
446. Case C-265/08, Federutility et al. v. Autorità, 2010 E.C.R. I-3406 (explaining
the importance of taking public service requirements into account in trying to achieve the
objectives of the energy directive).
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law that supplies electricity to FLH, a state-owned undertaking
in charge of air traffic control at the Leipzig/Halle Airport in
Germany.447 The FLH also operates an energy supply network
system by which it meets its own electricity requirements and
those of 93 other undertakings established on the airport site (the
system at issue in the main proceedings). The relevant law (i.e.,
the EnWG) was adopted to implement the Second Electricity
Directive.448 Thus, FLH applied for the system at issue in the
main proceedings to be classified as a site network within the
meaning of Paragraph 110 of the EnWG, which, by implication,
means that the supply system would be excluded from the TPA
provisions of the Second Electricity Directive.449 Even though
Citiworks argued that Paragraph 110 of the EnWG was
incompatible with Article 20 of the Second Electricity Directive,
the regulatory authority granted FLH’s application in July 2006.
Citiworks appealed against that decision. 450 Following the appeal,
the preliminary reference procedure was initiated to refer the
following question to the ECJ:
Is the first point of Paragraph 110(1) of the [EnWG]
compatible with Article 20(1) of Directive 2003/54/EC
. . . inasmuch as, in accordance with the conditions
laid down in the first point of Paragraph 110(1) of the
EnWG, a so-called “operation network” is exempted
from the general provisions on system access
(Paragraphs 20 to 28a of the EnWG) even where such
system access would not impose an unreasonable
burden?451
By its question, the national court essentially asked whether
Article 20(1) of the Second Electricity Directive is to be
interpreted as excluding a provision such as the first point of

447. Case C-439/06, Citiworks AG v. Sächsisches et al., 2008 E.C.R. I-3939.
Available
in
English
at
http://eur-lex.europa.eu/legalcontent/EN/TXT/HTML/?uri=CELEX:62006CC0439&from=EN,
at
3
[hereinafter
Citiworks 1].
448. Id. at 2.
449. Id. at 8.
450. Id. at 3–4 (explaining Citiworks’s decision to challenge the declaration that
FLH’s energy supply constituted a site network and therefore, fulfilled the requirements
of Paragraph 110(1) and (2) of the EnWG).
451. Id. at 4.
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Paragraph 110(1) of the EnWG. Some operators of energy supply
systems are exempted from the EnWG provisions such as the
obligation to provide TPA because they are deemed to be located
in a geographically connected operation zone and to
predominantly supply the energy needs of the undertaking itself
or of connected undertakings (where it is not established that
open TPA to those systems would impose an unreasonable
burden).452 FLH, the regulatory authority, and the German and
U.K. governments took the view that the system at issue in the
main proceedings was neither a transmission system nor a
distribution system and, accordingly, did not come within the
scope of the Second Electricity Directive.453 Such a system, they
argued, is an internal system created by undertakings for their
own energy supplies, which has a low consumption rate and does
not affect competition.454 The ECJ, however, noted the
Commission’s opinion in that “[t]he system at issue in the main
proceedings is, a distribution system within the meaning of the
Second Electricity Directive and open access to that system must,
therefore, be guaranteed.”455 Furthermore, the ECJ held that:
[In] answering the question referred, it is necessary to
interpret Article 20 of Directive 2003/54 [the Second
Electricity Directive] in the light of the objectives of
that Directive and of its provisions in order to
determine whether the system at issue in the main
proceedings comes within the scope of that directive
and whether Article 20 thereof precludes a provision
such as the first point of Paragraph 110(1) of the
EnWG, which dispenses with the obligation to provide
third parties with open access to certain energy
supply systems.456
The ECJ decided that the supply system in issue was an
electricity distribution system within the meaning of Article 2 of
the Second Electricity Directive.457 While Article 20(1) of that

452.
453.
454.
455.
456.
457.

Citiworks 1, supra note 447, at 3.
Id. at 5.
Id.
Id.
Citiworks 2, supra note 445, at 4.
Id. at 5.
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Directive leaves the Member States free to take the measures
necessary to establish a TPA framework providing access to
transmission or distribution systems, the fundamental nature of
the open access rule under the Directive means that the margin
of discretion does not permit them to depart from that principle
except in cases where the Directive lays down exceptions or
derogations.458 Accordingly, the Second Electricity Directive
permits derogations to the TPA principle in the following
circumstances:

a. where the system operator lacks the necessary capacity;
b. when TPA will obstruct the performance of obligations
imposed on electricity undertakings for the general
economic interest and the development of trade would not
be affected or contrary to the interests of the community;
and
c. where a Member State can demonstrate that substantial
problems exist in relation to the operation of small isolated
systems.459
Following these highlighted derogations and exemptions from
the TPA principle, the ECJ ultimately held that since the
provisions of Paragraph 110(1) of the EnWG do not fall under any
of the exceptions or derogations laid down in the Second
Electricity Directive, Article 20(1) of the Directive must be
interpreted as excluding the EnWG provision.460 Note that the
provisions of EnWG in question aim at exempting certain
operators of energy supply systems from the TPA rule because: (i)
they are located within a geographically connected operation
zone; and (ii) they predominantly supply the energy needs of the
undertaking itself and connected undertakings.461 Thus, the ECJ
was able to determine and provide clarity on the context in which
the exemption from TPA rules will or will not apply, especially
considering the technicalities and the peculiar features of the
energy supply system in question, which also seem not to have
been specifically covered by the provisions of the Second

458.
459.
460.
461.

Id. at 6.
2003 O.J. (L 176) 37, 43.
Citiworks 2, supra note 445, at 4.
Citiworks 1, supra note 447, at 3.
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Electricity Directive on TPA applicability and derogations. The
ECJ’s decision in this case also reveals its teleological approach
to deciding questions relating to the interpretation and
application of EU law and its instrumental role in providing
juristic guidance to the relevant institutions in Member States.
Following a “preliminary ruling” request and decision, the
Member State’s court is obliged to adhere to the ECJ’s
interpretations of the EU law applicable to the main proceedings
in that Member State.462 As rightly argued by Penttinen, the
obligation of the national court to apply the ECJ’s interpretation
following a preliminary ruling procedure is a key part of the EU
legal system, which also resonates with the fact that the principle
of state liability applies to violations of EU law by national
courts.463
ii. Federutility case (2010)
In the Federutility case, a reference for a preliminary ruling
was made on the interpretation of the Second Gas Directive in the
context of disputes between Federutility et al. (as undertakings
and associations of undertakings operating in the Italian gas
market) and the NRA, i.e., Autorità per l’energia elettrica e il gas
(“AEEG”).464 These disputes concerned measures adopted by
AEEG in defining “reference prices” for the supply of natural gas,
which undertakings are required to specify in their commercial
offers to customers.465 The questions referred to the ECJ pertain
to whether Article 3(2) and (3) and Article 23 of the Second Gas
Directive precluded national legislation which empowers state
authorities such as the AEEG to determine gas supply prices by
defining ‘reference prices’ in the context of a fully liberalized

462. Penttinen, supra note 430, at 246 (noting that the ECJ’s preliminary rulings
are binding in nature and serve as precedent for future cases).
463. Id.
464. Federutility, supra note 447, at 3409. (explaining that this case arose from
disputes between Federutility, natural gas undertakings, and associations of undertaking
operating in Italy, which arose following the AEEG’s definition of ‘reference prices’ for gas
supply, which national law required undertakings to state in their commercial offers to
part of their clientele—the national law required the AEEG to set standard terms and
reference prices for gas supply on a transitory basis (to reflect emerging EU law and policy)
and based on the actual costs of the service).
465. Id. at 3415.
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market. The liberalized gas market operations was expected to
commence after July 1, 2007 according to the Directive.466 Note
that the Directive also recognizes that such measures could be
taken based on PSOs and the grounds of the protection of general
economic interests.467
In the main proceedings in Italy, Federutility et al. argued
that based on the Second Gas Directive and the intended
liberalization of the gas market as from July 1, 2007, the sale
price of gas must be determined solely by the interplay of supply
and demand.468 They argued that the definition of ‘reference
prices’ by the AAEG for gas supply to be specified in supply
contracts the second quarter of 2007 infringed on EU law.469 The
Italian authorities contended that the purpose of defining
“reference prices” for the supply of gas was to limit the impact the
increase in international oil prices would have on the final
consumer price downstream if there were no such intervention.470
As argued by the authorities the absence of effective competition
in the Italian gas market, especially the wholesale market,
warranted such state intervention in the interest of the general
public to protect the final consumer from the pass-through impact
of surging international oil market prices.471 Thus, in the main
proceedings, questions arose concerning the AEEG’s
determination of costs connected with the wholesale marketing of
natural gas and price regulation via “reference prices”, which are
based on the PSO rationale rather than contract-based pricing
following a supply and demand or market-based willing-buyer to
willing-seller paradigm (as would be expected in a liberalization
environment). By the definition of “reference prices,” the AEEG
was essentially determining the price level for the supply of
natural gas to certain customers, which was, in reality, lower
than it would have been in a supply and demand market-based

466. Id. at 3418.
467. Id. at 3417.
468. Federutility, supra note 446, at 3416.
469. Id. at 3416–17.
470. Id. at 3423.
471. Id. at 3417–18 (describing that one of the central questions of the case was
whether a public authority had the right to set a reference price for natural gas).
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context.472
In addressing the questions raised in the preliminary ruling
procedure, the ECJ held that Articles 3(2) and 23(1) of the Second
Gas Directive did not preclude national legislation, such as that
at issue in the main proceedings, which permitted determination
of the price level for the supply of natural gas by the definition of
“reference prices” after July 1, 2007, provided that such
intervention:

(i) pursues a general economic interest consisting in
maintaining the price of the supply of natural gas to
final consumers at a reasonable level, having regard
to the reconciliation which Member States must
make, and taking account of the situation in the
natural gas sector, between the objective of
liberalization, and that of the necessary protection
of final consumers pursued by the Second Gas
Directive;
(ii) compromises the free determination of prices for the
supply of natural gas after July 1, 2007 only in so
far as is necessary to achieve such an objective in
the general economic interest and, consequently, for
a period that is necessarily limited in time; and
(iii)is clearly defined, transparent, non-discriminatory
and verifiable, and guarantees equal access for EU
gas companies to consumers. 473
Among other things, the ECJ evaluated the principles and
preconditions for state intervention and the proportionality of
such measures in a liberalized market context as envisaged under
EU law.474 Generally, under the Second Gas Directive, Member
States must ensure that all customers are free to buy natural gas
from the supplier of their choice after July 1, 2007.475 However,
the Directive also implies a progressive transition to achieve total

472. Id. at 3418.
473. Federutility, supra note 446, at 3426–27.
474. Id. at 3423 (detailing the limits of state intervention and how the national court
should assess such intervention).
475. 2003 O.J. (L 176) 37, 39.
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liberalization and competitive gas markets. 476 In highlighting the
general scheme of the Directive even in a liberalized market
context, the ECJ points out the requirement of ensuring and
maintaining high standards of public service obligations to the
final consumers, as well as and supply pricing measures to be in
a proportional way and to the necessary extent.477 Such measures
must, however, be adopted in the general economic interest and
be clearly defined, transparent, non-discriminatory and
verifiable, and must guarantee equality of access for EU gas
companies to national consumers.478
Accordingly, the ECJ recognized the legitimacy of some level
of State intervention in gas supply pricing due to the absence of
effective competition in the Italian gas market and rising
international oil prices which affected the costs and utilization of
gas.479 Akin to the role it played in the Citiworks AG case above,
the ECJ also sought to provide necessary clarity and guidance in
the interpretation and application of EU law in respect of national
market scenarios.480 Such scenarios required the balancing of
competing interests and objectives, which in most cases were
informed by developments at the EU level such as the move
towards liberalization, organizational restructuring, and
competition enhancements measures vis-à-vis the need to ensure
PSOs, security of supply, and justified public interest concerns.
The ECJ reiterated that the adoption of measures in furtherance
of PSOs imposed on undertakings must be done in compliance
with the principle of proportionality.481 This means that in a
liberalized market context measures that impact the freedom to
determine the price of gas supply should only be permitted to
achieve the objective in the general economic interest which they
pursue and only for so long as may be necessary.
Given the risks and potential for opportunism and rent-

476. Federutility, supra note 446, at 3419.
477. Id.
478. Id. at 3420.
479. Id. at 3417–18.
480. Federutility, supra note 446, at 3417–20 (explaining that one of the ECJ’s main
questions was whether allowing a public authority to set a reference price for natural gas
did not go against community law for a national provision).
481. Id. at 3422–25; See also JOHNSTON & BLOCK, supra note 219, at 164.
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seeking related exposures that consumers ordinarily face in a
network-bound gas and electricity value chain, which has strong
natural monopolistic features and a tendency towards vertical
integration and market power concentration, the inclusion of
PSOs and consumer protection objectives in the IEM regulatory
framework seems reasonable. As posited by Johnston and Block,
the increasing focus on consumer protection and PSO issues that
emerged in the Second Energy Package has been strengthened in
the Third Energy Package, while Member States are also
increasingly obliged to take the necessary measures relating to
economic and social cohesion, environmental protection, and
security of energy supply objectives.482
VI. CONCLUSION
The process of regulation through formal institutions such as
laws, rules, and directives, as well as public and private
organizational institutions such as contracts, NRAs, and courts,
is pivotal in managing the frictions, costs, and risks that arise in
the restructuring and reform of energy supply value chains. While
the pursuit of ‘perfect’ competition through liberalization was
previously unquestioned as being the most efficient means of
governance and resource allocation in energy supply contexts,
the paradigmatic dispositions seem to have evolved into allowing
greater responsiveness to divergent “non-market” or publicrelated interests and stakeholders involved as the industry moves
from a centralized model to a decentralized paradigm. However,
the effectiveness of the applicable framework lies in its clarity and
transparency, in the non-discriminatory application of rules and
standards and, most importantly, in the capacity of the relevant
institutions to engage with the interests involved and ensure an
effective balance.
There has arguably been more State
involvement in the development of an effectively liberalized
market, especially relating to EU-level regulation-forcompetition, which can be seen through decisions relating to
licensing and permitting new network infrastructure.483 The
trend towards more State involvement is perhaps due to
482. JOHNSTON & BLOCK, supra note 217, at 162.
483. Talus, supra note 3, at 13.
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increasing concerns over security of energy supply at national
level and how this issue interacts with other EU-level objectives
like competitiveness and sustainability. As mentioned ealier, the
objective of security of energy supply now plays a central role in
the dynamics of realising the threefold policy objectives of the
EU’s IEM.
Somewhat similar to the type of contentions witnessed in the
U.S. gas supply industry between pre-reform verticallyintegrated pipeline companies and interest groups representing
producers and consumers in the path towards the restructuring,
the initial steps towards gas and electricity markets liberalization
in the EU were also met with considerable opposition.484 Such
opposing forces came from various incumbents and network
operators supported by their political representatives, industrial,
or trade union constituencies and experts.485 The role of
regulation in striking an effective balance and attaining the
underlying objectives has been pivotal. Consequently, Member
States in the EU—as well as relevant operators and participants
in the gas supply value chain in the U.S.—have had to alter the
regulatory and organizational paradigms, including traditional
ways resource allocation, price regulation in line with laid down
objectives of economic governance and regulation of the energy
markets. Even in the more advanced energy markets like the U.S.
and the U.K., the only institutions capable of being trusted to
ensure the efficient management of energy resources and supply
in a “deregulated” framework or decentralized value chain seem
to be institutions and agencies that are themselves trustworthy,
accountable, legitimate, responsive, and reliable. Regulators also
increasingly need to be independent, and have the staffing,
expertise, and resources to restructure and effectively guide the
evolving energy markets and value chains.

484. Claudia A. Duncan, Lessons from the United States and Texas: Market
Liberalization of the Natural Gas and Electricity Markets in Europe, 10 TEX. J. OIL, GAS,
& ENERGY L. 327, 357 (2015).
485. Id. at 337.

